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PREFACE. 

ALTHOuaH the system of registration of title has now been in 
operation in New Zealand for more than thirty years, no work on 
the subject has ever been published in the Colony. So great a 
proportion of the lands in the Colony is now within the operation of 
the system that we think no apology is needed for a work which is 
intended to present the existing Land Transfer Acts, and the 
decisions thereon, to the public and the legal profession in a com- 
pact and handy volume. 

We have made no attempt to write a treatise on the subject, nor 
to criticize the Acts themselves. Our aim has been to bring together 
all the cases, and to give a brief abstract of their effect. 

We have not considered it necessary to cite Australian cases, 
but we have cited all the cases decided in the Privy Council on 
appeal from the Australian Courts. 

The marginal references in the reprint of the Act of 1885 are to 
the analagouB sections of the repealed Act of 1870 and its amend- 
ments, and we trust that they will be of service to the profession. 

D. H. 

New Plymouth, H. C. W. 

August, 1901. 
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liAlfD TTNDXR THX AOT. 

*' The Land Begistry Act, 1860," waa the first Act passed in " Land 
New Zealand relating to the registry of Title as distinguished 5^^^ 
from the registration of Deeds. It established an office called i860." 
the " Land Begistry Office," for the purpose of registering the 
proprietorship of land upon the application of any person 
entitled to the fee simple, and for transferring the title by 
registration. 

That Act was repealed by " The Land Transfer Act, 1870," " Land 
which came into force on the 12th September, 1870, and^^ 
established the Land Transfer Office. 1870." 

The Act of 1870, as amended by later Acts, applied to all 
lands contracted to be alienated from the Grown in fee and to 
all Native lands granted by the Grown, subsequently to the 
constitution of the Land District within which the lands were 
situated ; and also to lands alienated or contracted to be alien- 
ated from the Grown previously, which might be brought 
under the Act upon the application of the persons entitled. 
The Act of 1870 was replaced by the present Act. 
The present Act applies in the first instance to the following Lands 
dasoes of bmd :- ^i^^"^ 

(1.) Land which was subject to " The Land Registry Act, 

1860," or "The Land Transfer Act, 1870" (a.) 
(2.) Land alienated or contracted to be alienated from the 

Crown in fee aJfter the 22nd September, 1885 (6.) 
(3.) Land which after the 22nd September, 1885, becomes 
vested in any person in fee simple in possession by 
virtue of any Act of the (General Assembly (c.) 
(4.) Land owned by Natives by virtue of any certificate 
of tide under " The Native Land Acts of 1862, or 
1865," or memorial of ownership under "The 

(a) % 10. (() 0. 10. (e) 8. 10. 
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Native Land Act, 1873," or order on investigation 
made under " The Native Land Court Act, 1886 " 

(5t) Land held under any order of freehold tenure of the 
Native Land Courts made subsequently to the Slst 
March, 1871 («.) 
(6.) Land held under any order of the Native Land Court 
made on investigation pursuant to *' The Native 
Land Court Act, 1894 " (/) 
. Freehold lands, partitioned by the Native Land Court, be- 
come subject to the Act when the partition orders are for- 
warded by the Chief Judge to the District Land Registrar {g,) 
Leases, licenses, and certificates of occupancy issued under 
"The Land Act, 1892," become subject to the Act upon 
registration {L) 
Applioa- The operation of the Act may be extended to other land 
S^*"land^hich has been alienated or oontraaed to be aUenatod from 
under the the Crown in fee (i.) upon application. 

Any of the following persons may make the application : — 
(1 .) The person claiming to be the owner of the fee simple 

m possession at law or m equity. 
(2.) The owner of an estate for life in possession with 

the consent of the reversioners or remaindermen. 
(o.) Persons who have the power of disposing of the fee 
simple, in possession legally or equitably, with the 
consent of persons whose consent is necessaiy to 
the exercise of the power. 
(4.) A person, or body corporate holding land as a public 

reserve. 
(5.) The guardian of an infant, the committee or guardian 
of any lunatic or person of unsound mind; and 
also the Attorney with power of sale of an absent 
proprietor, unless expressly barred by his power, 
so however that the application be made in the 
name of the infant, or lunati'*., or person of un- 
sound mind, or absent proprietor. 

(d) s. 73 of The Native Land Court Act 1894. 

(c) 8. 33 of The Native Land Laws Amendment Act 1896. 

(/) 8. 73 of The Native Land Court Act 1894. 

(g) 88. 18, 21 The Native Land Laws Amendment Act 1896. 

'i) 8. 86 The Land Act 1892. s. 4 The Land Act Amendment Act 1895. 

(i) 8. 17, 
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(6.) A mortgagor with the oonsent of the mortgagee. 
(7.) A mortgagee in exercise of his power of sale (/) 
If the applicants are private trustees who have no express Tmstees. 
power of sale, the concurrence of the beneficiaries is necessary 

The application must cover the entirety of the land, and Undivided 
cannot be limited to an undivided share (L) ^^^^' 

If no Grown Gkant has been issued, the application before 
being received must be approved by the Surveyor-General, 
and assented to by the Gfovemor (m.) 

The applicant must sign an application form, and therein Contents 
declare the nature of his interest, the value of the land, thattion. 
he is not aware of any incumbrances or claims other than those 
specified in the application, that no person is in adverse 
possession of the land, the name and description of the occu- 
pier of the land, the names and addresses of the owners and 
occupiers of contiguous lands, and that there are no deeds or 
instruments of title affecting the land in his possession or con- 
trol other than those enumerated in the schedule to the appli- 
cation, and lodged with it (n.) 

The application is referred for investigation and examination ^PP^*^* 
to the Examiner of Titles, who repoi'ts upon it to the Registrar referred, 
(o.); and if the applicant is the original grantee from the 
Drown, and there are no dealings affecting the land registered 
in the Deeds Register, the Registrar may forthwith bring the 
land under the Act by issuing to the applicant a Certificate of 
Title {p.) 

If there has.been a registered dealing, but the applicant's 
title is approved, and it appears that all persons interested, 
other than as lessees for years, concur, a notice is advertised in 
the Gazette, and in one or more newspapers 'published in the 
District, stating the application, and appointing a time for 
bringing the land under the Act, not less than one month from 
the publication in the Gazette {q. ) 

The notice is also sent by the Registrar to each of the per- 
sons stated by the application to be in occupation of the land, 
or to be occupiers or proprietors of land adjoining (r.) 

If it appear to the Registrar and Examiner that necessary 

ij) 8. 18. (Jfc) 8. 18. {I) 8. 18. (m) s. 17. 

(n) s. 18 form A. Second Schedule, 
(o) 8. 20. ip) s. 22. {q) 8. 21. (r) s. 24< 
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parties do not concur in the application, or that the evidence 
adduced by the applicant in support of his daim is deficient 
in any essential particular, the Registrar and Examiner may 
either reject the application or may direct notice to be serred 
upon any persons they may consider interested, and also pub- 
lished in any (Gazette or newspaper published in the Colony, or 
elsewhere in addition to the publication before mentioned («,) 
and imless a caveat be entered before the time fixed for bring- 
ing the land xmder the Act, the land is brought under it accor- 
dingly (t.) 
Caveats. Any person who claims an interest in the land, may lodge a 
caveat at any time within the time limited by the notice (u.) 

The caveat must be sigpaed by the Caveator, or his Attorney 
or Agent, and must state the nature of the interest claimed (v.) 
When the caveat is received, notice is sent by the Eegistrar 
to the applicant, and until the caveat is removed or has lapsed, 
nothing is done in the matter of the application (w.) 
Kemoval The apphcant may obtain the removal of the caveat in a 
OT lapro of ^jigar case, by an order obtained on a simimons in Chambers (a.) 
The caveat lapses at the end of three months, imless the 
Caveator has within that time taken legal proceedings to estab- 
lish his titie, and given written notice thereof to the Begistrar, 
or has obtained from the Court an order or injimction restrain- 
ing the Eegistrar from bringing the land under the Act {y,) 

A second caveat cannot be lodged in the same right, and 
for the same cause, except by order of the Court («.) 

An applicant may withdraw his application and have his 
deeds returned to him at any time (a.) 

If the Registrar's notice expires without any caveat being 
entered, or if the caveat has been allowed to lapse, the land 
will generally be brought under the Act by the issue of a 
Certificate of Title (6,) but the Eegistrar has a discretion 
(subject to the opinion of the Court under sections 191, 192, 
193,) to reject the application at any tinij', or to suspend the 
issue of the Certificate of Title (c.) 
rwffi^^ The Certificate of Titie may issue in tiio name of a purchaser 
of Title to fiom or nominee of the applicant, and for that purpose the 

applicant's 

nominee. («) b. 23. {t) s. 25. (ii) s. 137. (v) s. 139. 

{to) 8.8. 141, 143. {x) 8. 144. (y) 8. 145. (2) 8. 149. 

{a) 8. 27. (6) 8. 25. 

(c) He Nelson Bros. N.Z.L.B. 5 S.C. HI. Manning v. The Commissioner 

qf Titles 15 App. Gas. 195. 
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latter must when making his application, or at any time before 
the date appointed for bringing the land under the Act, sign 
a direction to the Begistrar, and his signature must be attested 
by a witness. The certificate issued upon such direction is 
liable to stamp duty as upon a conveyance (d.) For the pur- 
pose of enabling the Begistrar to assess and collect the stamp 
duty, the exact nature of the transaction and the consideration 
have to be set out in the application, or in a statutoiy declar- 
ation of the applicant, or his nominee, or the purchaser. 

Joint tenants, or tenants in common, may effect a partition partition, 
upon having the land brought under the Act, by indorsing on 
or annexing to the application an attested memorfMiidum in the 
following terms : — 

*' We the undersigned apply that a Certificate of Title of 

acres roods perches, part 

''of the within land, as coloured green on plan, be 
'' issued to A.B., and that Certificate of Title of 

acres roods perches, the re- 

^* mainder thereof, as coloured red on plan, be issued 
to CD." 

Outstanding interests, of whose existence the Begistrar is Out-stan* 
informed, are entered on the Begister, and are dealt with as^^^^^ 
if corresponding interests had been created under the Act (e,) 
and the owner on the Begister of the fee, is deemed to be 
seized of the reversion expectant upon any outstanding lease, 
and to be possessed of the rights, and to be subject to ihe 
liabilities of the Lessor (/.) 

(d) The Stamp Act 1882: Third Sohedule under holding ''Land Transfer*' 

(«) 8. 60. (/) B. 29. 
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CHAPTER n. 
The Title of a Beoistebbd Pbopbietob. 

A registered proprietor is the registered owner of any estate 
or interest in land under the Act (a.) 
^™^** Every registered proprietor of an estate of freehold in 
possession is entitled to a Certificate of Title for the same (6.) 
a counterpart of which is bound up in the Register ; and on the 
Certificate so bound up memorials containing particulars of 
all instruments, dealings, and other matters required to be 
registered or entered, affecting the land, described in it, are 
recorded by the Registrar (e.) and corresponding memorials 
are entered at the same time in the duplicate Certificate of 
Title (d,) unless its production is dispensed with by the Regis- 
trar and Examiner («.) 
In lieu of Before the present Act was passed Crown Gbants were issued 
Grant! ^pon the alienation of Crown lands, and upon the commutation 
of Native titles for the fee simple, but now Certificates of Title 
are issued in their stead, which have the force and effect of 
Crown Grants (/) 

The Certificate cannot be impeached for want of notice or 
insufficient notice of the application to bring the land under 
the Act, or for any error, omission or informality in the appli- 
cation or in the proceedings pursuant thereto (g,) 
DnpHoate The duplicate Certificate issued to the proprietor is to be 
^gg^^^^jjg received in aU Courts as evidence of the particulars therein set 
forth or indorsed thereon, and, unless the contrary is proved 
by the production of the Register or a certified copy, as con- 
clusive evidence that the proprietor has the estate or interest 
specified in the Certificate, or in any entry recorded thereon 

Subsidiary The title of a subsidiary estate or interest, 6.^., a charge, 

estates. term of years, or easement, is the instrument creating it, the 

duplicate of which is delivered to the registered owner, and 

(a) 8. 32. {b) 8. 58. (c) a. 31. (cQ s. 35. 

(«) 8. 38. (/) 8. 12, ig) 8. aa. (A) 8. 65, 
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Begifitrar's Certificate on the duplicate is conclusive eridence 
of the registration of the instrument (t.) 

The estate of a registered proprietor is generally paramount Qualifioa- 
to all encumbrances, liens, estates and interests not appearing ^^|^,^ 
on the Eegister {j.) but the following liabilities, rights and pxvprie- 
interests to which his estate is subject, constitute exceptions to 
the general rule : — 

(1.) The prerogative right of the Grown to all mines ofHiiiefl. 
gold and silver, and the liability to resumption for 
* mining purposes by the Crown (k,) and the right 
of the Crown to take and lay oft public roads under Boads. 
the Native Land Acts, and the Crown Land Acts (l.) 
(2.) The estate of a registered proprietor under a prior Double 
registered grant or certificate, where there are^^^~' 
double grants or certificfttes registered imder the 
Act for the same land (m*) 
(3.) Easements which were created by grant or presorip- Easements 
tion over land brought under the Act of 1870 prior 
to the bringfing of the land under that Act, or were 
acquired afterwards in respect of such land, but 
before the 22nd September, 1885, the date of the 
commencement of the present Act. Since that date 
the only unregpistered easements recognized are 
easements existing at the time of the bringing of 
the land under tiie Act, inasmuch as easements 
cannot under the present Act be acquired by pre- 
scription, and easements acquired by grant are 
required to be registered (n.) 
(4.) The tide, if any, of a person in occupation of the land Adyerse 
adversely to the title of the registered proprietor tion. 
at the time of its being brought under the Act, and 
continuing in such occupation (o.) 
(5.) The claims of persons having equitable interests (;?.)Equitabl« 
(6.) The claims of persons deprived of the land through 

its being included in the Certificate by misdescrip- ^jg^g. 
tion (q,) soription. 

(t) 8. 35. (J) 8. 55. 

{k) 8. 50 of The Mining Act 1898. 
(Q 88. 13, 3 of The Amending Act of 1888. 
{m) 8. 66 (6.) (») 8.8. 55, 67, 76, (o) 8. 67. 

(o) 8. 65 a;id cases cit»d in note to th(i^t section. (o) s. 56 (4)^ 
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The first four ezoeptioiiB are abaolate, but the latter two will 
not prevail against the estate of a registered proprietor who 
has purchased hoMfide and for value, in reliance upon the 
Register (r.) 
TennantA Tenants in common are entitled, if they choose, to take out 
separate certificates for their undivided shares, and must do so if 
they wish to deal separately («.) but a Certificate cannot issue 
for an undefined interest (I.) 
Oertificate A certificate issued in the name of a deceased person is, for 
^^^^ the purposes of devolution, to be taken as issued priCir to the 
person. death of the registered proprietor (w.) 

Cetifioate If a Certificate is lost or destroyed the Begistrar has dis- 
teo* S.^^" ^^®*^®^""7 power, acting upon a statutory dedaration, to issue 
a provisional certificate in substitution of the original certifi- 
cate (v.) 
ConsolidGu If the proprietor becomes entitled to lands held under 
GertMcate different certificates of title he may, subject to the regulations 
in respect of plans and diagrams, have all the land included 
in one certificate. 

If the Certificate is partially cancelled upon a sale of the 
land, the Eegistrar may in his discretion allow the proprietor 
to retain it so cancelled, or issue a new Certificate for the un- 
sold land (t0.) 

(r) 8.8. 56, 190. (t) 8. 62. (Q 8. 58. 

(«) 8. 75. (v) 8. 75. (w) a. 4, AiiHwWIiiig Act, 1888. 
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CHAPTER ni. 

AlJEirATION. 

Only those estates and interests can be created and regis- Begis- 
tered under the Act for which the Act makes provision (a.), estates k 
The dealings expressly recognized by the Act are : — interwte. 

(1.) The ordinary limitations of the fee, including settle- 
ments of the legal estate by way of life estate 
with remainders in tail, &o. (6.) 
(2.) Powers of appointment (c.) 
(3.; Easements (d,) 
(4.) Leases for years or lives (e.) with or without a right 

of purchase. 
(5.) Mortgages by way of charge (/) 
Trusts are not recognized except in relation to public re- 
serves and other public lands (jg.) 

The title of mines, and minerals, and trees may be severed 
from the land, and dealt with separately (A.) 

The Act does not make provision for the registration of re- Re«triot- 
striotive covenants and conditions entered into upon the sale ooveniuxts. 
of land, e.g., covenants not to permit certain trades to be 
exercised on the land, or to contribute towards the repair of 
a road; consequently such covenants and conditions, and 
powers of re-entry to secure their observance, are incapable of 
registration (i.) 

Words of limitation are not required to be used in any in- Words of 
strument creating any estate or interest, but are implied (j.) ^hmtation. 
and in every instrument charging, creating, or transferring Implied 
any estate or interest, covenants are implied on the part of f^^ ^^j^^ 
the author to do all such acts as may be necessary on his part 
to give effect to all covenants, conditions, and purposes ex- 
pressly set forth in the instrument, or declared by the Act to 
be implied in instruments of a like nature, and also for further 
assurance (k,) 

Every instrument presented for registration is required ^P^!^^^ 
be in duplicate (I) except where the effect of its registration will ments. 

(a) 8. 37. (6) 8. 80. (e) a. 80. {d) 8. 76. 

(«) 8. 86. {/) 8. 2. ig) 8. 122, and App. A. 

{h) 8. 76. {i) See note to aeo. 37 of the Act. (J) 8. 214, 

{k) 8. 156. (Q 8. 33, 
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be the substitution of a new proprietor for the entire estate 
or interest of the existing proprietor in the land dealt with. 
^^?°^^^  ^^® execution of every instrument creating, transferring or 
ments, charging any estate or interest under the Act must be attes- 
ted by at least one witness, whose description and address 
must be specified with reasonable certaintj' (7/1.) and if the 
execution is by a Native, it must comply with the statutory 
provisions expressly regulating dealings by Natives (n.) 
How The execution of an instrument within the Colony may be 

proved, proved by the Certificate of a District Land Eegistrar, Assis- 
tant Land Registrar, or a deputy^ of either, or a notary public, 
Justice of the Peace, or Solicitor, who is a witness to the execu- 
tion, or has taken the oath or statutory declaration of the at- 
testing witness in the form prescribed by the Act (o.) and the 
Eegistrar may ot course require the instrument to be so 
proved before he registers it. 
Verifica- If the instrument is executed in any part of the British 
execution Dominions beyond the Colony, the execution may be verified 
beyond in accordance with the provisions of **The Statutory Declar- 
^ °^^ations Act, 1835," or the law of the place of execution ; and 
if in a foreign country, then by affidavit or solemn declaration 
made according to the law of the country, and certified by the 
British Consul or Vice-Consul under his seal of office (p,) and 
if there is no law in force in the Country of execution for 
taking an affidavit or declaration, then the instrument must 
be attested by the British Consul or Vice-Consul, and certi- 
fied to by him (q,) 
Certificate Before the instrument can be registered it must be certi- 
nesT"^ fied as correct for the purposes of the Act by the person 
claiming under it, or a Licensed Land Broker, or Solicitor 
Product- employed by him (r.) and the duplicate certificate or other in- 
^^V °te "8*^'^°^®^* o^ *^*^® ^8 required to be produced («.) unless the 
certificate, Registrar and Examiner dispense with the production, which 
®^* they are empowered to do under special circumstances (t,) 

Although in theory registration is afEected at the instance of 
the registered proprietor, in practice it is considered to be the 
duty of the transferee to register his transfer and to obtain 
possession of the certificate or instrument of title for that pur- 
pose ; and the practice has received judicial recognition (m.) 

(wi) 8. 160. (») 8. 164. (0) 8.8. 161, 162, 163. (p) a. 169. 
{q) 8. 12, Amending Act, 1888. (r) 8. 168. («) 8. 35. {t) s. 38, 
(u) Oov!\mm V' ^ees, 9 N.^.L.K., 555, 
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The Eeg^trar may require the person having the Certificate 
&c., in his possession to produce it for the purpose of permit- 
ting registration of an instrument tendered for registration 
(v.) and a refusal or neglect, without reasonable cause, to 
comply with the requisition, will render the person liable to 
a penalty recoverable at the suit of the Begistrar, in addition 
to damages for the loss sustained by any person by reason of 
the non-production (w.) 

The title passes, not by the instrument, but by its entry on Registra- 
the register (x.) though the instrument will before registration "^' 
create equitable interests, and be evidence of a contract be- 
tween the parties. 

Begistration is effected b}' the Registrar entering on the 
folium of the Eegister, constituted by the Certificate of Title, 
particulars of the instrument, and the time of its presentation 
for registration, and signing the same; such entry being 
known as a memorial (y.) 

A like memorial is also entered on the duplicate certificate 
or other instrument of title, unless its pi*oduction has been 
dispensed with (z,) 

The instrument itself is sealed with the Begistrar's seal, 
and becomes part of the Eegister (a.) 

The Registrar also endorses on the Instrument a certificate 
of the time of entering the memorial on the register (6.) and 
delivers the duplicate of the instrument, if there be one, to 
the person entitled (c.) and the Begistrar's Certificate is con- 
clusive evidence that the instrument has been duly registered 

(d.) 

After registration the instrument has the force and effect 
of a deed duly executed (e.) and is to be received in evidence 
in any Court as an instrument executed in accordance with 
the Act unless the contrary be proved {/.) 

Instruments are entered on the Register, and take effect Priority of 
according to the order of time in which they are presented for ^fi^*™-" 
registration {g,) and if two or more instruments are presented 
for registration simultaneously the instrument of the person 
producing the Certificate of Title will be registered (h.) 



{v) 8. 176 (2). (w) 8. 176. (a;) s. 36. (y) 8.8. 33, 36. 

(«) 8. 35. (a) 8. 33. (6) 8. 35. (c) 8. 33. {d) s. 35. 

{e) 8.8. 33, 160. (/) 8. 167. {g) 8. 33. {h) a, 36. 
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OIIAPTER IV. 
The Pboyisiokal Eeoister. 

Pending the issue of the Certificate of Title upon the alien- 
ation of Crown Lands, or upon any order, ftc, of the Native 
Land Court which authorizes the issue of a Certificate of Title 
in lieu of Crown Grant, the Land Eeyenue Beceiver's Receipt 
or the order of the Native Land Court, as the case may be, 
is embodied in a Provisional Register (a.) 
I^^ttlii^- The provisions of the Act apply, so far as circumstances will 
permit, to land on the Provisional Register, and dealings may 
be registered, but such dealings will confer a good title only 
against the person named in the original receipt or order, and 
persons claiming through under or in trust for him (6.); al- 
though upon the subsequent issue of the Certificate of Title 
the dealings will be protected to the same extent as dealings 
regularly entered upon the Register (c.) 
Close of When the Register is finally constituted by the issue and 
visional registration of a Certificate of Title the Registrar transfers to 
Begiflter. the Register the record of all memorials and entries on the 
Provisional Register, and closes the latter (cf.) ; but in the case 
of Crown lands which have been transferred on the Pro- 
visional Register, the Registrar may issue the Certificate 
directly to the transferee (e,) 

(a) B. 42. (6) B. 45. (e} See note to aec. 45. 

(d) B. 43. («) s. 14. 



TKAxansas. 13 



CHAPTER V. 

TuAKSnERS. 

The form of transfer giyen in the second schedule of ^^TnikgieT 
Act may be used, with the necessary modifications and alter- when used 
ations, for the purpose of — 

Transferring any estate or interest, 
Creating a right of way or other easement, 
Creating or executing a power of appointment, 
Limiting a succession of estates (a.) 

Upon the registration of a transfer of all the land described Entire 
in a certificate, the duplicate certificate is deHvered to the ^'*'^^* 
transferee, and the memorial of transfer endorsed on it is 
evidence that the transferee is seized of the former estate of 
the transferor as if a certificate had issued in the naine of the 
transferee (6.) 

A sub-purchaser is not required to examine previous regis- 
tered transfers, but may accept the memorial as evidence of 
the dealing (c.) 

The registration of a transfer which grants or creates an Partial 
estate of freehold in possession in part of the land, operates ^'*^^* 
as a partial cancellation of the certificate (d) ; a fresh certifi- 
cate issues to the transferee for the part transferred («.) ; and 
the Begistrar may at his discretion either issue the partially 
cancelled certificate to the transferor or issue a new certificate 
to him in respect of the land, as to which the original certifi- 
cate has been cancelled (/.) 

Where a succession of freehold estates is created, the owner Suoces- 
of the freehold estate in possession for the time being receives 
a certificate in respect of his estate ; and the owners of estates 
in reversion or remainder are registered on the partially can- 
celled original certificate (g.) 

For a transfer of a mortgage or lease a simple endorse- Transfers 

by en- 
(a) 8.8. 76, 80. (b) 8. 77. dorsement 

(c) Brovm v. W. and M. Ry. Co, 17 N.Z. L.R. 471. 
(cQ 8, 78. (e) 8, 79. (/] s. 4. Amending Aot 1888. {g) 8. 80 
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inent in the form G. of the Second Schedule may be used as 
well as the ordinary form of transfer (Ji.) 

In some districts mortgages and leases on the Begister are 
kept unbound, and upon a transfer by endorsement being 
registered) the original mortgage or lease is usually delivered 
to the transferee^ the duplicate with the endorsed transfer 
being retained by the Eegistrar as part of the Eegister ; but 
in other districts the mortgages and leases are bound up in 
volumes, and there it is inadvisable to adopt the form of 
transfer by endorsement, inasmuch as the transferee cannot 
obtain possession of his instrument of title. 
•Prangfer In every transfer subject to a mortgage the ordinary cove- 
subject to nant of indemnity is implied on the part of the transferee (i.) 
mortgage. 

{h) 8. 82. (t) 8. 81. 
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CHAPTER VI. 

Mortgages. 

A mortgage under the Act differs essentially from a mort- Nature of 
gage under the general law. It does not convey any legal ^^^S^f^- 
estate in the land, but operates only as a charge with a power 
of sale (a.) ; is vacated upon redemption by the entry on the 
register of a receipt or other discharge (6.) and the doctrines 
of tacking and consolidation are displaced. 

A sub-mortgage may be effected by the same form as an Sub- 
ordinary mortgage, and carries with it the mortgage debt and ™^ ^^' 
a direct right of action in respect of it, in addition to the or- 
dinary rights and powers of a mortgage under the Act (c.) 

A registered proprietor may mortgage his estate or interest 
to secure money charges of a temporary nature, such as the 
ordinary mortgage to secure money lent, or by w&y of indem- 
nity against a possible claim or the like ; and also charges 
of a permanent nature, such as annuitips or ront charges (d,) 

The Act gives to the raorf-gagoc, or thf firjst of several Custody of 
mortgagees, the right to the possession of the duplicate in- "^nt^'f 
strument of title, but by agreement it may be deposited with title, 
the Registrar for safe custody during the continuance of the 
security (e.) 

Covenants on the part of the mortgagor are implied in every Implied 
mortgage, to repair and keep in repair all buildings and ^'^^^^^^'^ **• 
other improvements, and to permit the mortgagee to enter 
and view the state of repair. 

On any default in payment the mortgagee may enter into Powers of 
possession by the receipt of the rents and profits where the "*^ S^^^ 
land is occupied by tenants, and if the mortgagor is in posses- 
sion, the mortgagee may bring an action to recover possession 
{/.) He may also distrain upon any occupier or tenant to the 
amoimt then due by him to the mortgagor, after 2 1 days de- 
fault under the mortgage, and after the lapse of 7 days from 

(a) s. 94. (6) 8. 108. (c) a. 94. 

id) B. 2. (c) 8. 114. (/) 8. 96. 
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Mortga- 
gee (n 
baseholds 
in posses- 
sion. 



Mortgfa- 
gee's 
remedy of 
recovery 
of posses- 
sion. 



Power of 
sale. 



the date of an application for payment given to the occupier 
or tenant (g.) 

A mortgagee of leaseholdfi who enters into possefision by 
receipt of the rents and profits, becomes a surety for the lessee's 
liability to the lessor to the extent of the rents and profits 
received by him, and if he enters into actual possession of the 
land, he is bound to the same extent as the lessee whilst such 
possession lasts (h.) 

In the case of a mortgage of land the Act specially provides 
that on default in payment of the interest, or annual, or prin- 
cipal sum, for the time specified by the Act, or otherwise pro- 
vided in the mortgage, the mortgagee is to have, as against 
the mortgagor and those claiming through or imder him, all 
the remedies for obtaining possession which a landlord has 
against a tenant whose term has expired or whose rent is in 
arrear (t.) but a mortgagee's right of recovery is not to bar 
the claim of a mortgagee of a lease who is not in possession if 
lie pays the costs and damages sustained by the mortg^ee 
of the freehold, and performs the lessee's covenants and agree- 
ments (j,) 

Unless the provisions of the Act are modified by the terms 
of the mortgage, the power of sale does not arise until contin- 
uous default has been made for one month in payment of the 
principal, interest, annuity, or rent charge, or in the perfor- . 
mance of any covenant express or implied followed by notice 
in writing from the mortgagee to the mortgagor requiring him 
to pay the money or perform the covenant (A;.) and a further 
default for one month from the service of the notice (L) 

When the power of sale has arisen it may be exercised by 
the mortgagee without restriction (m.) ; the mortgagee's receipt 
is a sufiicient discharge to the purchaser, and the latter is ab- 
solved from the necessity of inquiring whether the power of 
sale has arisen (n.) 

The net proceeds of the sale are applied firstly in payment 
of the expenses occasioned by the sale, secondly in payment of 
the monies due or owing to the mortgagee, thirdly in discharge 
of subset^uent registered mortgages in the order of their 
priority, and any surplus is paid to the mortgagor (o.) 



to) 8. 97. 

(f) 8. 112. 



(A) 8. 113, and note thereon, 
(ib) s. 98. (2) 8. 99. 

(n) 8. 100. (o) 8. 101. 



(t) 8. 111. 
(m) 8. 99. 
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The mortgagee is empowered to execute a transfer to the 
purchaser, and upon registration of the transfer, the mortga- 
gor's estate and interest vest in him, discharged from the 
mortgage and all subsequent estates and interests (p,) 

When the mortgagee's power of sale has arisen he ™^y^®-5l 
apply to the Eegistrar, or Deputy Eegistrar of the Supreme of Su- 
Court, in the Land Itegistration District, within which the B/^™? 
land is situated, to conduct the sale by public auction (q,) and 
upon such application the Begistrar, or Deputy Eegistrar 
appoints a day for the sale within 3 months, and not less than 
14 days from the time of the application, and also appoints 
the place for. the sale, employs an auctioneer, approves of 
proper conditions of sale, and takes all necessary steps for 
carrying out the sale (r.) At such sale the mortgagee may 
become a purchaser, and in that event the Registrar or Deputy 
Begistrar is required to execute a transfer to him or his nom- 
inee («.) which upon registration vests in him the estate or 
interest of the mortgagor freed from all equity of redemption 
in the mortgagor (t.) 

The entire or partial discharge of a mortgage is effected by Discharge 
entry on the Register of a receipt or release, for which pur- °^ ™°^" 
pose the surrender of the duplicate mortgage is required, uu- 
lesB the Registrar dispenses with such surrender which he 
may do for reasonable cause {u,) 

A similar entry is made upon proof of the determination of 
an annuity, or continuing payment (v.) 

If the mortgagee is absent from the Colony, and there is jif ortga- 
no person authorized to give a receipt for the mortgage money gee absent 
the Colonial Treasurer may receive it, and upon production Cobny. 
of his receipt an entry of satisfaction is made upon the Reg- 
ister, which operates as a valid discharge (w,) 

The Act does not make any provision for expunging the Mortgage 
entry of a mortgage which has become barred under the "^* 
Statutes of Limitation. 

ip) 8. 102. iq) 8. 103. (r) s. 104. («) s. 105. 

(t) 8. 107. (u) 8. 108. {v) 8. 110. {to) 8. 109, 
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LSAJSBS. 

Leases re- Leases under the Act may be for life or lives or for any 
^l^^^P^ term of years. If for a term less than three years, the Lease 
tion. may be registered, but will be binding without registration (a.) 

All other leases are required to be registered (6.) The Act 
does not prohibit the registration of sub-leases. 
Leases by Since the registered owner of encumbered land retains the 
mortgagor Iq^ estate, he may create leases, but they will not be bind- 
ing on the mortgagee without his consent (c), which may be 
inferred from circumstances that under the general law would 
be sufficient to establish the adoption by the mortgagee 
of the mortgagor's tenant as his own tenant. 
Lessee's The implied covenants on the part of the leessee binding 
covenants ^^^^^^ ^^^ ^8 legal representatives and assigns are to pay 
rent, rates and taxes, and to keep and yield up the demised 
premises in good and tenantable repair (d,) 
Implied The implied powers enable the lessor, his legal representa- 
tives and assigns, to enter and view the state of repair at aU 
reasonable times, and to give notice to the lessee of any defect, 
requiring him to repair the same within a reasonable time 
prescribed in the notice ; and also to re-enter for six months' 
default in payment of rent, or in the performance of any cove- 
nant or condition, or for non-compliance with the notice to 
repair within the prescribed time (e.); but the title of a 
mortgagee of the lease, who is not in possession, is protected 
if he pays all costs and damages sustained by the lessor, and 
performs the lessee's covenants (/) 
Re-entry. A notification of re-entry may be entered on the Begister 
upon proof to the "satisfaction of the Registrar of re-entry and 
actual recovery of possession, and the lease will be determined 
thereby ; but unless the re-entry and recovery of possession 
have been effected by formal process of law, notice of the ap- 
plication must be first served upon all persons interested under 

(a) B. 9, Amending Act, 1888. {b) s. 86. (c) s. 88. 

{d) 8. 90. (e) B. 91. (/) s. 112. 
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the lease, or failing such service the Begistrar must publish 
one month's notice of the application in the Gazette and a 
local newspaper {g.) 

A surrender of the lease by all the parties may be eftec- Smreoder. 
ted by the endorsement on it of the word ^' surrendered," 
signed by the parties, and by entering the same on the Regis- 
ter (h.) 

The Act makes provision for vesting the term of a bankrupt 
lessee in a mortgagee of the term upon disclaimer by the 
official assignee, (i,) and for the surrender of the term to the 
lessor in the event of the mortgagee declining to accept it (j.) 

The implied covenants and powers may be negatived orModifi(»- 
modified by express declaration in the lease, and implied p^e^ (j^yel 
covenants by more than one covenantor are to be construed as Jiants and 
joint and several (k.) powers. 

Certain covenants usually entered into by lessees are set out 
at length in the Four& Schedule of the Act, aud they may be 
inserted in the lease by the use of the short forms of expression 
prescribed in the schedule (l.) 

The lessee may transfer his term by an ordinary transfer. Transfer 
or by endorsement on the duplicate lease (w».) 

In every transfer there is implied a covenant on the part of 
the transferee with the transferor to pay the rent, to perform 
the Lessee's covenants, and to indemnify the transferor (n. ) ; 
and, whilst he continues legal proprietor of the term, he is 
under the same liabilities to the lessor with the same rights as 
the original lessee (o.) 



(ff) 8. 92. 


(A) s. 89, ({) 8. 119. 


U) 8- 120. 


{k) 8. 168. 


{I) 8. 167. (m) 8. 82. 
(o) 8. 83. 


(n) 8. 84. 
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OHAPTEE Vm. 



TsAKSMISSIOir. 



Definition 
of trans- 
mission. 



Vesting 
order. 



Applica- 
tion. 



The Act defines transmission as the aoquirement of title to 
any estate or interest consequent on the death, will, intestacy, 
bankruptcy, insolvency or marriage of a proprietor, or by 
virtue of the appointment or succession to any office or as 
trustee under any will or settlement (a.) 

The definition does not extend to a transfer, or contract for 
transfer, capable of being carried into execution by an instru- 
ment executed and registered under the Act (6.) 

It appears to be the better opinion that no estate passes 
under the Act upon a transmission until the person claiming 
under it is registered as proprietor (c) ; with the efEect that the 
estate of a deceased proprietor is in abeyance until the trans- 
mission from him is entered on the Register, but the title of 
an executor or administrator upon registration has relation 
back to the death of the testator or intestate ((£.)» ^^^ ^ 
other cases of transmission the estate remains in the regis- 
tered proprietor until registration of transmission (e.) 

If the transmission is by virtue of a vesting order of a 
court, the transferee is entitled to registration upon produc- 
tion to the Hegistrar of an office copy of the order, and > the 
Act enacts in express terms that no estate passes until such 
registration (/.) 

In every other ca^e of transmission the person claiming by 
virtue of it,' must apply in writing to have the transmission 
registered, defining the estate claimed, and stating, so far as 
he can, the nature of every other interest in the land, and 
that he believes himself to be entitled to the estate claimed, 
and his application must be verified by oath or statutory dec- 
laration {g.) 

(a) 8. 2. (b) Mayor of Timaru v, Hoare, 16 N.Z. L.R., 682. 

(c) Mayor of Timaru v, JSoare, ante : In re Boss a/nd McNeU, N.Z. 
L.B. 5, S.O. 322. 

{d) 8. 6 of The Administration Act, 1879. 
(e) In re Boss and McNeil, amU. (f) s. 85. (^) s.s. 115, 116» 
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If it appear to the Registrar and Examiner that the appli- 
cant is entitled as alleged, the Begistrar proceeds to register 
the transmission (A.) 

U the applicant be an executor or administrator, his appli- 
cation must be accompanied by an office copy of the probate 
or letters of administration (t.) ; and before registering, the 
Eegistrar may publicly notify the application in the Oazette, 
and in one or more local newspapers, and give such further 
publicity to the application as the Begistrar and Examiner 
may direct (j.) 

An executor or administrator registered under a transmis- 
non is to be deemed the absolute proprietor for the purpose 
of any dealing under the Act (k,) 

A foreign executorship does not create a transmission of 
interest, and representation must be obtained in New Zea- 
land, or the foreign probate must be resealed in New Zealand, 
before an application to register can be entertained (L) 

(h) B. 117. (i) B. 16 of The Administration Act, 1879. 

(j) 8. 117. {k) 8. 16 of The Administration Act, 1879. 

(Q Wh^v. Bon, 3 Q, B., 493. ex.p, BeUU in re The Land 

Transfer Act, 1885 ; 14 N.Z. L.B., 129. 
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CHAPTER IX. 



Issue of 
Begistra- 
tion 
absfcraot. 



Begpisbn,- 
Hon of 
dealings 
upon ab« 
stract. 



Eeqistbation Abstbaots. 

A registered proprietor, if he so desires, is entitled to take 
out a registration abstract in the form H. in the Second Sche- 
dule of the Act, enabling him to deal with his estate or in- 
terest at any place beyond the Colony for any period not ex- 
ceeding twelve months, (a.) and after the issue of the Abstract 
no dealing can be entered on the Register until the Abstract is 
surrendered or its loss or destruction is satisfactorily proved 
(6.) 

Upon any dealing out of the Colony entries are made on the 
abstract and outstanding duplicate of titie by any of the per^ 
sons before whom the execution of instruments out of the 
Colony may be verified, and such entries have the same effect 
as entries on the Register («.) 

When the abstract is returned, all entries in it are copied 
into the Register, the duplicates of registered interests are filed 
in the office, and the abstract is cancelled (d,) 

A titie acquired by entry on the abstract wiU be unimpeach- 
able ; but the issue of an abstract is open to gprave objection, 
inasmuch as it is capable of being used by a fraudulent pro- 
prietor to defeat the claims of his creditors and persons having 
equitable interests. 



(a) s. 129. (h) s. 130. (c) s.s. 131, 132, 138. 



(<Q B. 134. 
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CHAPTER X. 

P0WEB8 OF Attorney. 

The Act, by implication, authorizes dealings with land under Dealings 
a power of attorney. A general power will extend to dispo- ?^^^ ^f 
sitions tinder the Act (a.) If the power is intended to apply Attorney 
only to interests under the Act, it may be in the form given in 
the Third Schedule of the Act. The power is not required to 
be under seal (b.) The power, or a duplicate or attested, copy 
must be deposited with ^e Registrar (c.) It may be revoked 
by notice to the Registrar in the form in the Third Schedule 
either wholly or as to the land specified in the notice, but the 
revocation will not affect instruments egxouted prior to the re- 
ceipt of the notice ; and the deposit of a subsequent power of 
attorney will not revoke the first {d,) The power is not re- 
voked by the bankruptcy of the donee of the power, or by the 
marriage of a female donee (e.) 

Unless the power contains a declaration to the contrary, it 
remains in force notwithstanding the death of the donor or 
revocation by him, until notice of the death or revocation is 
received by the donee ; and the statutory declaration of the 
donee, made immediately before or after any act in execution 
of the power, is for the purposes of title conclusive evidence of 
non-revocation (/.) 



(a) 8.8. 150, 151, 152. {b) s. 155. (e) 8. 153. 

(d) 8. 154. («) 8. II of the Amending Act of 1888. 

(/) 8.8. 65, 66, and 67 of The Prop. Law Ck)n8. Act, 1883, incorporated 
with the Act by 8. 10 of the Amending Act of 1888, 
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CHAPTER XI. 

Tbusts and Equitaslb JxTBISDICnON. 

Trusts not The Act proliibits the entry upon the Register of any 

^'^['^^ notice of trusts, except in relation to public reserves and 

Register, other public lands ; and any notice of trusts appearing on the 

Register in contravention of the prohibition is expressly 

declared to have no effect (a.) 

But notwithstanding the exclusion of trusts from the 
Register, the jurisdiction of the Court in equity to enforce the 
obligation of trusts against the registered proprietor is not 
afEected, and the jurisdiction extends to the enforcement of 
all constructive as well as express trusts (b.) 
Construe- The most familiar example of a constructive trust is that 
arising on a contract for the sale of land whereby the ven- 
dor becomes a constructive trustee for the purchaser. So 
also a constructive trust will arise where the consideration 
has not been paid for a conveyance, where an estate is pur- 
chased in the name of one person and the consideration is 
paid by another, where a purchase is made by a trustee with 
trust money, where purchases are made of outstanding claims 
upon an estate by a trustee or other person standing in some 
fiduciary relation, and where a lease is renewed to a trustee. 
AH these and other classes of trusts raised by construction 
of law, as well as equitable interests acquired by unregistered 
instruments or by contracts with the registered proprietor, are 
capable of being enforced against him to the same extent as 
against the owner of the legal estate under the general law ; 
and the existence in a defendant of an equitable interest may 
even afford a good defence to an action by the registered pro- 
prietor (c.) 

The jurisdiction of the Court may also be invoked where 
fraud has been committed in procuring the legal estate, and 
the Court will grant relief by converting the party who has 

(a) s. 122. (b) In re BeaUie, N.Z. L.B. 5, S.C. 342. MaUhews 

V, Paraone, 7 N.Z. L.B., 528. 
(c) Finnoran v. Weir, N.Z. L,R. 5, S.C, 280, 
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oommitted the fraud into a trustee for the defrauded parfy (d.) ; 
so that the right to relief on the ground of fraud expressly 
given by sections 55 and 56 of the Act would seem to be no 
more than a statutory expression of one of the grounds of 
equitable jurisdiction possessed by the Court. 

Trusts and equitable interests, however, cannot be enforced 
against a purchaser for value whose dealing is entered on the 
Kegister, though he have actual notice of the existence of a 
trust, unless he is g^iilty of actual fraud, which involves dis- 
honesty as distinguished from carelessness or negligence (e.) 

11 there are conflicting equitable interests therein, priority 
will be determined by the Court in accordance with the ordin- 
ary rule of equity, that the equity which is prior in point of 
time will be preferred, unless the circumstances and manner of 
its acquisition, or the conduct of tlie claimant, have been such 
as to justify depri^dng him of his prioriiy (/) 

In accordance with this rule an unregistered transfer or 
mortgage, taken innocently from a trustee acting in fraud of 
his beneficiaries, would be had as against the latter (jgi,), though 
registration has been barred by a caveat lodged after the 
execution of the mortgage or transfer (A.) 

Equitable interests maybe effectuaUy assigned by assurances j^j^^g^. 
which are valid under the general law, so that there may be ment of 
two sets of assurances, the one dealing with the legal estate ^tensts. 
on the Hegister, and the other dealing with the equitable title. 

It has been decided by the Privy Council on appeal from 
the Supreme Court of South Australia that a right to set aside 
a reg^istered transfer, impeachable on the g^und of fraud, may 
be effectually assigned (t.) 

This case would appear to favour the opinion that a regis- Voluntarv 
tered voluntary transfer which, apart from registration would traaafen 
be void against a subsequent purchaser for value under the Jt^ei^^ 
Statute 27, Eliz., c. 4, will, notwithstanding registration, o. 4« 
be liable to be defeated by a subsequent transfer or assign- 

((2) See Mattheioa v. Paraone, ante, and Solicitor General v. Mere TVnt, 
17 N.Z. LJ^. 773. McCormick v, Orogan, 4 Eng. and I. App. 
82, per London Westbury, p. 96. 

(e) 8. 189 and cases dted in note thereto. 

ff) ffonyhone v. Nat, Bank of N.Z,, 9 N.Z. L.R., 102. 

(gf) Oave V, Cave, 15 Gh., D. 639. Re Morgan, 18 Gh. D. 93. 

(A) SolicUor General v. Mere Tint, 17 N.Z. L.R., 773, 

(i) McMUster v. Biggs 8 App., Cas. 314, 
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ment for value from the traiwf exor, although it would be 
neoeBsaxy to obtain a decree for a re-transfer from the regis- 
tered treoisf eree. This view receives support from the English 
cases which have decided that a purchaser, with notice of a 
previous voluntary settlement, may enforce specific performance 
as against the settlor, and may join as co-defendants, the 
persons claiming under the settlement (j.) 

In Victoria a registered voluntary transfer has been declared 
void as against a subsequent purchaser for value (k,) 
Proteotioii Various methods are provided by the Act for the protection 
S'*^t. «* equitable intereste. Cayeate may be lodged by the peraons 
entitled, or by a settlor, and, m some instances to be noticed m 
Chapter XII., by the Begistrar. 
Deposit of In the case of an express trust, the instrument creating it, or 
tnia*deed. ^^ ^jupiioate or attested copy, may be deposited with the Begis- 
trar for safe custody or reference, (Z.) 
Appoint- Upon a transfer to two or more trustees, the Begistrar may 
ment of \yQ appointed by the siyle of his office as one of the trustees in 
as ^ostee. ^^ ^^^ ^ instrument declaring the trust, and the Begistrar 
for the time being is boimd to act as such trustee in relation 
to the transfer of the estate or interest (m.) 
« ^Q g^. Where two or more trustees are registered as joint proprie- 
TiYcnri^p'' tors, survivorship will be excluded by the Begistrar entering 
on the Begister the words " no survivorship." This entry 
may be procured at the time of the transfer to the trustees by 
the transferor adding the words to the transfer, or afterwards 
upon the written authority of the trustees (n,) 

The effect of the entry is to prevent any dealing by a lesser 
nimiber of proprietors than the number then on the Begister, 
except with the sanction of the Court or a Judge (o.), which 
will only be granted after due publicity, if it is considered 
necessary (p.) 

fi) Buckle V. MUdM, 18 Ves., 100 ; 11 B.It., 165. Bosher v. 

WUUams, L.B. 20, Eq. 210. 

{k) CoUehxn v. Wade, 3 y.L.B. (E.) 266. (Q 8. 122. 

\m) 8. 127. (n) 8.8. 123, 124. (o) 8. 125, (^) 8. 12Q, 
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OHAPTEE Xn. 
Cayeats. 

Caveats ordinarily are notioes to the Eegistrar forbidding 
the bringing of land under the Act, or forbidding registration 
of any dealing. Cayeats of the former class have already 
been noticed in Chapter I. 

A caveat against dealings may be lodged by any person ^2^ 
claiming an equitable interest, or by a settlor of any estate or dealings, 
interest in land ; and the caveat is enfered on the Register (a.) 

The caveat must be signed by the caveator or his attorney ^o""^* 
or agent, must state the nature of the interest claimed, and 
give an address for service within the Registration District 
(6.) ; and notices serv^ there, or posted by registered letter to 
the address for service, will be deemed duly served (c.) 

The effect of the caveat is to suspend the registration of Operatiim. 
any dealing with the land whilst the caveat remains, on the 
Begister {d.) 

Notice of the caveat is sent by the Registrar to the regis- 
tered proprietor or applicant for transmission («.), who may in 
a clear case obtain an order for its removal upon a summons Bemoval. 
in Chambers (/) 

If caveator can show that he has a colour of title to support 
his caveat, the order will be for the removal of the caveat un- 
less the caveator commences an action to establish his title 
within a reasonable time to be named in the order. 

Except in the special cases noticed later, a caveat will lapse Lapse, 
upon the expiration of fourteen days' notice given to the 
caveator that application has been made to register an instru- 
ment, unless in the meantime he obtains an order restraining 
registration or extending the caveat (g,) ; and a second caveat 
cannot be lodged except by order of the Court or a Judge (h.) 

The Court determines applications for extension upon the 

same principles as are applied to applications for removal. 

A caveator may withdraw his caveat wholly or partially, or With- 
drawal. 

(a) s. 138. [b) 8. 139. (e) s. 140. {d) 8. 142. 

(e) 8. 143. (/) 8. 144. iff) 8. 149. {h) 8. 149. 
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may give his consent to the registration of any particular 
dealing expressed to be made subject to the rights of the 
caveator (t.) 
DamageR. ^ person lodging a caveat without reasonable cause is liable 
for any damage sustained thereby, which is recoverable by 
an action at law (j.) 
Begis- Every Begistrar may enter a caveat for the protection of 

^»*8 CSa- persons under disability or absent from the Colony, or on 
behalf of the Grown, or to prohibit dealings with land ap* 
pearing to him to be erroneously described in the Certificate 
of Title or any instrument, or for the prevention of fraud or 
improper dealing (k,) ; and by direction of the Begistrar and 
Examiner he may, upon registration of a transmission under 
a will or settlement, enter a caveat for the cestuis^fue trustevU, 
(l.) 
Exempt Every Begistrar's caveat, and every caveat lodged by a 
from j&pse beneficiary under a will or settlement, or by a settlor for the 
protection of a trust, is exempt from lapse (i».) ; and an appli- 
cation to the Court is necessary for its removal. 

(») B. 148. (j) 8. 147. (*) 8. 175 (4). 

(Q 8. 118. (m) 8. 146, 
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AonoNa fob FoesBsazov aivd Bsmxdixs fob Dxfbivatiok of 

The Actpresenres to peraons, deprived of land throagh AoUodb 
fraud or mifldeecription, a right of action^ for poBsession or re- ^|£^^^ 
oovery of the land, against a registered proprietor who is not proprietor 
a hondrfide purchaser fur value in reliance upon the Begister ; y^^^' 
and also gives such a right of action to the registered proprie- 
tor under the first grant or certificate, where there are double 
grants or certificates for the same land (a.) Upon recovery 
of the land the Court may direct the Begistrar to cancel the 
Certificate or other instrument of title, or any entry on the 
Begister (&) 

Any person who sustains loss, or is deprived of any interest Aotaons 
inland, through any of the causes enumerated below, °^*y^!?li,„ 
bring an action against the Begistrar General as nominal QeoenL 
defendant, and may recover damages against the assurance 
fund : such causes are : — 

(1.) omission, mistake or misfeasance of a Begistrar, or 

his officer or derk, 
(2.) bringing the land under the Act, 
(3.) the registration of any other person as proprietor, 
(4.) any error, omission or misdescription in any Certifi- 
cate of Title, or in any entry in the Begister, 
(5.) the wrongful inclusion of land in any certificate of 
title; 
but the action cannot be brought if the claimant has a remedy 
by action for possession or recovery of the land or interest, 
which is not barred by the Act (c.) 

The remedy by action for possession or recovery of the land 
or interest becomes barred by the Act when the land or in- 
terest has become vested by registration in a honorfide pur- 
chaser for value {d,) 

(a) 8. 56. {h) a. 73. (c) s. 178. {d) s. 190. 
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Exoep- The Act creates certain express exceptions to the right to 
^^^ recover against the assurance fund. They are as follows : — 
Awaranoe (!•) breach of trust on the part of a registered proprie- 

*«^- tor (e.), 

(2.) the improper use of the seal of a Corporation or 

Company (/.), 
(3.) the registration of any instrument executed by a 
person under legal disability, unless the disability 
is disclosed in the instrument by means of whtch 
the person under disability was registered £ts pro- 
prietor (^.), 
(4.) the improper exercise of any power of sale or re- 
entry (A.), 
(5.) any claim caused by deprivation, consequent upon 
bringing the land under the Act, of any estate or 
interest owned under any instrument registerable 
in the Deeds Register but not so registered or not 
brought to the notice of the Registrar (i.), 
(6.) bringing land under the Act where the claimant 
who had notice of the application omitted to lodge 
a caveat or allowed his caveat to lapse {j.) 
limita- Actions against the Registrar General must be brought 
within six years from the date when the right of action ac- 
crued, or, if legal disability exists, within three years from its 
cessation {k,) ; and at least three months' notice of the intended 
action must be served upon the Attorney General and Regis- 
trar General (Z.), who may jointly certify for the admission of 
the claim without suit. 

The Act gives a right of action at the suit of the Crown in 
respect of monies recovered out of the assurance fund by 
reason of any fraud, or any fraudulent omission, misdescrip- 
tion, or misrepresentation, against the persons guilty of the 
fraud (m.) 

(e) 8. 185. (/) 8. 186. ig) s. 185. 

(h) 8. 185. (i) 8. 53. (j) 8. 188. 

(k) 8. 187. (Q 8. 180. (m) s.s. 182, 183, 184. 
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powxis AM) tnras <» uaunuuifl. 31 



OHAPTBB XIV. 

POWXBB Ain> DXTTXBS OF BBai8TBAB8. 

In addition to the powers of Begistrars already mentioned Coneetian 
in preceding chapters, a Begistrar has power to correct errors, J^^,*"""' 
and supply omissions in Certificates of Title, or in the Regis- 
ter, and to call in the outstanding instrument of title for that 
purpose (a.) 

He may also require the holder of any certificate or instm- GaBing in 
ment to deUver it up to be cancelled in case of error or mis- ^^ ' 

description in the same, or of error in any entry, or where the 
certificate or instrument has been obtained fraudulently or 
wrongfully (6.) ; and, if the holder refuses or neglects to comply 
with the requisition, the Begistrar may apply to the Court or 
a Judge for the issue of a stmunons (c), and an order may be 
made upon the summons for the delivery of the certificate or 
instrument (d.) In the event of such order being made and 
not being complied with, or, of the holder absconding, so that 
the summons cannot be served upon him, the Begistrar may, 
if the circumstances require it, issue to the proprietor a pro- 
visional certificate or instrument (e.) 

The Begistrar may also require the proprietor or any other 
person making, or concurring in any application under the Act ^ 
to produce any deed or instrument in his possession or under 
his control relating to the land, and to attend and give infor- 
mation concerning the same ; and may also require the holder 
of a certificate of title to surrender it for the purpose of having 
it replaced by a new certificate, where the number or nature 
of the entries renders it expedient to close the foliimi of the 
Begister, or where the certificate has become worn, defaced, 
or mutilated (/.) ; and a refusal or neglect without reasonable 
cause to comply with the written requisition of the Begistrar 
will render the defaulter liable to a penalty not exceeding £5 
for every day of the default, recoverable at the suit of the 
Begistrar (g.) 

(a) 8. 68. (6) 8. 69. (c) s. 70. (d) s. 71. 

W 8. 72. {/) 8. 176. to) 8. 176. 
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Dul^of The policy of the Act requires that the Begistrax shall 

88^^^- ©xamin© every instrument presented to him for registration to 

tration. ascertain whether it is a valid and registrable instrument ; and, 

having satisfied himself upon those points, it is his duty to 

register the instrument imless he suspects fraud, in which case 

he may enter a caveat which will compel the person seeking 

registration to apply to the Court (A.) 

B«Yiew of Every refusal by a Begistrar to perform any act which he 

tnr*8 de- ^ required or empowered to perform, and every discretion of a 

daLon. Begistrar and Examiner, or of a Begistrar acting alone, is 

subject to review by the Supreme Court. For the purpose of 

procuring such review the Begistrar may be required by an 

aggrieved person to state in writing the grounds of the refusal 

or direction (t.) ; and thereupon a Judge's summons may be 

issued to the Begistrar to appear and substantiate such 

grounds (j,) Upon the hearing of the summons the Court 

may direct an issue to be tried to decide any question of fact, 

and may make such order as the circumstances may require 

(A;.), and the order is subject to appeal (Z.) 

If the refusal or direction is the Act of the Begistrar alone, 
a reference may be made in the first instance to the Begistrar 
G-eneral, whose decision is subject to review by the Supreme 
Court (?».) 

The Begistrar General is authorized to submit questions 
arising under the Act to the Court of Appeal by special case 

(A) W. andM. By. Oo. v. Registrar General of Land, 18 N.Z.L.R., 250 
KiBslmg v. MitdieUcn, N.Z. L.E. 3, G.A. 261. 
King v. StuaH, N.Z. L.R. 6, S.C. 304. 
In re Duggan, N.Z. L.R. 2, S.C. 144. 
In re Favrbrother, to Allen, 16, N.Z. L.R, 196. 

(t)B. 191. t;)s. 192. (it) 8. 193. 

(/) 8. 198. (m) 8. 196. (») 8. 197. 
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THE LAND TRANSFER ACT, 1886. 



Ajt Act to oonsolidate and amend the Law relating to theTiile. 
Transfer of and Begistration of Title to Land. 

[22nd September, 1885. 
BE IT ENACTCED by the General Aflsemblj of New Zealand 
in Parliament assembled, and by the authorily of the same, 
as follows : — 

1. The Short Title of this Act is " The Land Transfer Act, ShortTitle 

Com 

1885." It shall oome into operation on the first day of Janu- jQenoe- 
ary, one thousand eight hundred and eighty-six. ment of 

2. In this Act, and in all instruments purporting to be 
made and executed under this Act, if not inconsistent with the tation. 
context, — c.f . b. 4 

'' Bankruptcy " means the vesting in any person or per- 
sons of any estate or interest of a debtor for the 
benefit of creditors generally, by deed of arrange- 
ment or otherwise, under authority of any Court 
of competent jurisdiction : 

" Grown grant " means the grant of any land by the 
Grown, and includes certificates of title issued in 
lieu of grant : 

'' Dealing " means and includes every transfer, transmis- c.f. s. 2 
sion, mortgage, lease, or incumbrance of any estate . « 
or interest imder this Act : (1874) 

"District" means a land registration district under this 
Act: 

"Estate or interest " means and includes every estate in 
land, also any mortgage or charge on land under 
this Act: 

"Indorsement," in addition to its ordinary meaning, in- 
cludes anything written upon or at the foot of any 
document for giving effect to any of the purposes 
of this Act : 
"Instrument " means and includes any printed or written 
docimient, map, or plan relating to the transfer of 
or other dealing with land, or evidencing title 
thereto: 

Q 
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'' Land " extends to and includes messuages, tenements, 
and hereditaments, corporeal and incorporeal, of 
every kind and description, and every estate or in- 
terest therein, together with all paths, passages, 
ways, waters, watercourses, liberties, easements, 
and privileges thereunto appertaining, plantations, 
gardens, mines, minerals, and quarries, and all 
trees and timber thereon or thereunder lying or 
being, unless specially excepted : 

''Land Bevenue Beceiver's receipt" includes any docu- 
ment, signed by competent authority, evidencing 
a contract for alienation of laud by the Grown in 
fee-simple : 
c.f. B.3 "Mortgage" means and includes any charge on land 

^ created under the provisions of this Act for secur- 

ing— 

(a.) The repayment of a loan or satisfaction of an existing 
debt; 

(6.) The repayment of future advances, or payment or 
satisfaction of any future or unascertained debt or 
liability, contingent or otherwise ; 

(c.) The payment to the holders for the time being of any 
bonds, debentures, promissory notes, or other se- 
curities negotiable or otherwise, made or issued by 
the mortgagor before or after the creation of such 
charge ; 

(d.) The payment to any person or persons by yearly or 
periodical payments or otherwise of any annuity, 
rent-charge, or sum of money other than a debt. 
?i880^ ^ " Mortgagee " means the proprietor of a mortgage : 

lY^l^ " Mortgagor " means the proprietor of any estate or in- 

terest charged with a mortgage : 

''Proprietor" means any person seised or possessed of 
any estate or interest in land, at law or in equity, 
in possession or expectancy : 

"Eegistrar" and "Examiner" mean respectively the 
District Land [Registrar and Examiner of Titles of 
the district within which any land to be dealt with 
or affected is situated : 

'^Eegistrar-General" means the Begistrar- General of 
Land appointed under this Act : 
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" Surveyor-Qeneral " means any person appointed to that 
office by the Governor. 

'' Transmission " means the acquirement of title to any 
estate or interest consequent on the death, will, in- 
testacy, bankruptcy, insolvency, or marriage of a 
proprietor, or by virtue of appointment or succes- 
sion to any office, or as trustee under any will or 
settlement. 



DISTBIOTS, OPFICBAS, BTO. 

3. The several land registration districts constituted under 
or by virtue of " The Land Transfer Act, 1870," as the same 
are defined and existing at the tioie of the commencement of 
this Act, shall be land registration districts for the purposes of 
this Act. 

The Governor in Council may, from time to time, alter the 
boundaries of any such districts, or may abolish any such dis- 
trict by including the same within the limits of some other dis- 
trict or districts (a.) 

(a) The following are the Land Begistration Distriots as at present 
oonstitated. With the exception of the Poverty Bay Land District, their 
constitation was gazetted in the New Zealand Ghizette for 1871 , at p. 58. 



Existing 

districts 

continued 

c.f . s. 5 



Governor 
may 

abolish or 
alter dis- 
tricts. 

c.f. s. 23 
(1871) 



Kame of District. 



Date of Constitation. 



Year and page of 

New Zealand Gazette 

in which District is 

now defined. 



Auckland 

Taranaki 

Poverty Bay 

(defined in " The Poverty 

Bay Land and Deeds Eegi- 

Btration Districts Act, 

1896.") 

Hawke's Bay 

Wellington 

Nelson 

Marlborough 

Canterbury 

Westland 

Otago 

Southland 



1st February, 1871 
28th February, 1871 
1st January, 1897 



28th February, 1871 

1st February, 1871 

16th February, 1871 

28th February, 1871 

Ist February, 1871 

28th February, 1871 

1st February, 1871 

28th February, 1871 



1898 p.p. 688 and 959 
1871 p. 68 



1898 p.p. 688 and 959 

do 
1900 p. 1383 

do 

do 
1871 p. 58 
1900 p. 1383 
1897 p. 1104 



4. There shall be, for the purposes of this Act, an officer to Offices 
be called the Eegistrar-General of Land ; also, in and for each ^^e- 

pealed 
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Acts con- land registration district, an officer to be called the District 
der\hifl"^' ^^^^^ Registrar ; who shall respectively be appointed by the 
Act. Gbvemor. (6.) 

c.f . 8.8. 6 In addition to the above the (Governor may, if he shall think 
7, 8, 10, 12 £^ appoint in and for each or any district an Examiner of 
Titles, also an Assistant Land Registrar, which last-named 
officer shall in all respects act under and conform to the direc- 
tions of the District Land Registrar, and, subject thereto, shall 
have all the powers and may exercise all the functions of the 
District Land Registrar, except such as are expressly required 
to be exercised in conjunction with the Examiner of Tities. 

All persons holding any of the above offices at the time of 
the commencement of this Act shall be deemed to have been 
duly appointed under this Act. 

(b) The GoyemoT may appoint District Agents to receive and transmit 
instruments to the Begistrar for registration ; and sach instruments as 
between themselves are entitled to registration in the order in which they 
are lodg^ with the Agent ; but, as against all other instruments are en- 
titled to priority according to the time of actual reception by the Registrar : 
see ** The Deeds and Instruments Begistration Act 1886/' post. 

Gk>vemor 5, The GFovemor may, from time to time, appoint a deputy 
i>oint ^o ^^^ ^ ^^® place of any officer holding office under this Act, 
deputies, during the absence of such officer from any cause, or during 
c.f. 8. 11 ^Q vacancy of any office by death or otherwise ; and such de- 
puty, during the time he shall continue to act, shall have all 
the powers, duties, and responsibilities of the officer to whom 
he is deputy. All existing appointments of deputies are here- 
by confirmed. 
^^^w» ^' ^^® Governor may appoint any person to hold any of the 

held con- aforesaid offices in conjunction, and to exercise the functions 
jomtly. thereof concurrentiy. 

^'  *' 7. Subject as aforesaid, no person shall be appointed to the 

or^Sici" office of Registrar-General of Land, District Land Registrar, 
tors only or Examiner of Tities unless such person shall have been ad- 
5^,i^tTto "fitted a. a barrister or soUcitor of the Supreme Ctourt of New 
certain Zealand, or shall have passed such spetial examination as 
omces. gjiall he prescribed by regulations under this Act, and no per- 
son so appointed shall, during tenure of office, practise either 
directly or indirectiy as a barrister, solicitor, or land broker, 
or be in partnership with any person so practising. 

Officers to ^- ^^ persons heretofore appointed or hereafter to be ap- 
l>u subject pointed to any office as aforesaid shall hold such office subject 



to the provisions ol any Act for the time being regulating the to regula- 
Civil Service of the colony ; and, subject thereto, the Governor q?^ ^^^ 
may cancel any such appointment, and thereupon, or upon the vice. 
death or resignation of any officer, may make any new ap- ^-^^ 8- ^^ 
pointment as may be necessary. 

9. Every Begistrar shall have and use a seal of office bear- ^P^*^' 
ing the impression of the Boyal Arms, and having inscribed and use 
in the margin the words, " {^N'cune of district] District Land^^ °^ 
Registrar, New Zealand ;" and every instrument bearing the ^ | ^' g 
imprint of such seal, and purporting to be signed or issued by 

a [Registrar, or by his assistant or deputy, shall be received in 
evidence, and shall be deemed to be signed or issued by or 
under the direction of such Begistrar, without further proof, 
unless the contrary is shown. 

LAND SUBJECT TO PBOVTSIONS OF THIS ACT. 

10. The following land shall be subject to the provisions of ]^^* , 
this Act: — jecttothis 

All land which has already in any manner become subject '^^^* 

to the provisions of "The Land Transfer Act, go.^g^g' 
1870," or any Act amending the same, or of " The (1871) 
Land Eegisfary Act, 1860 :" 

All land hereafter aUenated or contracted to be alienated 
from the Crown in fee (c) : 

All land in respect of which any order shall hereafter be G.F. s. 9 
made under the provisions of any Native Land Act (^^^4) 
in force for the time being which shall have the 
effect of vesting such land in any person in free- 
hold tenure {d,) : 

All land which shall hereafter become vested in any per- 
son for an estate in fee-simple in possession by 
virtue of any Act of the Oeneral Assembly. 

(e) Every lease, lioense and oertifioate of ocoupanoy made or issued 
Tixider *<The Land Act 1892 " is required to be registered under The 
liand Transfer Act in like manner as a Crown Grant, and forms a folium 
of the Begifiter book : The Land Act 1892, sec. 86 : 

The Land Act Amendment Act, 1895, sec. 4. 

{d) Bj section 73 of The Native Land Court Act, 1894," and section 
33 of '' The Kative Land Laws Amendment Act, 1896,'' further provision 
is made for commuting native titles and for the issue of freehold titles 
under the Land Transfer Act upon Native Land Court orders, the effect 
of which is that the following dasaes of land are brought under the pro^ 
visions of the Act ;— 
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(I.) Land owned by Katires by yirfcae of any Certificate of Title un- 
der The Natiye Land Acts of 1862 or 1865, or memorial of 
ownership under The Native Land Act, 1873, or oidar an 
inyeetigation made under The Nativa liud CoBrt Act, 1686 : 
«. 7S qfthe Act qfl894. 
Note that the effeot of this proriaion istoabdidiihefltaialQfy 
restrictions incident to land held under natiTe title : In re 
Whakakoro No, g Block 18, NZ, L.B. 697. 
(2.) Land held under any order of freehold tenure made sabseqnently 

to the 3l8t March 1871 : b. S3 Ad qfl896, 
(3.) Land held under any order made on inyestigation pursuant to 
" The Native Land Court Act, 1894 :»' «. 73, Act qfl894. 
No warrant is necessary for the issue of the Certificate of Title : $. 73, 
Act of 1894' 8. gl, '* The Native Land Laun Amendment Ad, 1896.*' 

Pending the issue of the Certificate of Title, the Native Land Court 
Certificate or Memorial of ownership or order is to be embodied in the 
Provisional Begister : «. 73, Ad of 1894* 

It is the duty of the Chief Judge of the Native Land Court to forward 
to the Begistrar the necessary documents for the purpose of oonstitutuig 

the Provisional Begister : s. 73, Ad of 1894- 

The Certificate of Title is to bear such ante-vesting date as the Chief 
Judge may direct : «. 73, Ad </ 1894. «. 33, Ad qf 1896. 

Provision is made for the protection of alienations recorded in the Native 
Land Court Begister, and other confirmed alienations : s, 7Z Ad 0^1894, 
and 8. 21 Ad of IS95. 

Provision is also made by s. 18 of The Native Land Laws Amendment 
Act, 1895," for the issue of a Certificate of Title for land held under 
Crown Grant, not already subject to the provisions of the Act to the per- 
son named as the ovmer qfor enlUUd to such land in any order made under 
sub-sections 2, 3, or 4 of sec. 14 of ** The Native Land Court Act, 1894.'* 

The sub-sections referred to confer jurisdiction upon the Native Land 
Court: — 

To determine the relative interests in any land of the persons en- 
titled thereto and to partition any land among such persons ; 
To effect an exchange between Natives of any land owned by 
them, also on the application of the Governor to effect an ex- 
change of lands between Natives and the Crown ; and 
To determine any successor. 
It is difficult to see how section 18 above referred to, can have any 
operation as regards orders determining relative interests and suooession 
orders, inasmuch as such orders are not declaratory of the title or owner- 
ship of the lands in respect of which they are miide. 

In the case of In re Te ApUi Block, 18, N.Z. L.B., 875, Prendergast, 
C.J. decided that the Native owners of land held under Crown Gkant, 
which had been, since the issue of the Grant, partitioned under section 33 
of ** The Native Land Court Act 1886," were entitled to Land Transfer 
Certificates in respect of the lands mentioned in the partition orders. 

Special 1 1. Land over wliich the Native title has been extingiUBhed 

as to land ^^^^ the constitution of the district within which the same is 

under situate, but prior to the thirtjr-first day of August, one thousand 
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eight liimdred and seventy-f our, shall oome under the provi- Land Act 

sions of this Act upon the registration of a Orown grant, or^[^'^"^ 

certificate of title in lieu of grant (0.) o.f. s. 4 

(6) See note (d) ante. (1874) 

TITLB IN SUBSTITUTION OP OBOWN OBANT. 

12. From and after the coining into operation of this Act, Gk)Temor 
no Crown grant shall be issued for any land subject to the^^^^ 
provisions hereof, but in lieu of such grant the Gk)yemor shall, direct is- 
by warrant under his hand, direct the Eegistrar to issue a ^^ate^f 
certificate of title for such land in the Form in the First Sche- title in lieu 
dule ; and eveiy such certificate, when signed and registered, ^^ fiT™^*- 
shall have the force and effect of a Crown grant (/.) (isso) 

(f) Section 5 of the Amending Act of 1889, makes provision for fixing 
an ante-Yestuig date for Certificates of Title Issned nnder this section. 

No warrant is necessary for the issoe of a Certificate of Title upon an 
order of the Native Land Court : mcl f i qT" Tht Native Land Laws 
Amendment Act^ 1895.'* 

A Certificate of Title issued under this section may be repealed at the 
suit of the Crown for any cause which would have been sufficient to en- 
title a repeal of a Crown Grant, so long as the land has not been transferred 
upon the register to a bond-Jide purchaser for value : Solicitor Oenerai v. 
Mere Tini, 17 N.Z. L.B., 773. Hami Tikitiki v. Aaaeta Oo., 18 N.Z. 
L.B., 226. 

13. Every such warrant — Particu- 
Shall specify the name and description of the person or specified in 

persons entitled to such grant, and, if more than warrant, 
one, whether as joint tenants or tenants in common, conclusive 
and the date whereon the right to such grant ac- evidence to 
crued, together with a description of the land suf- ,^ " 
ficient to identify the same, the correctness of which (isso) 
shall be certified by the Surveyor-General, or by 
some person appointed by him for the purpose ; 
and whether such land is intended to be held in 
trust as a public reserve or otherwise, or is subject 
to any road or other reservation or restriction (g.): 
Shall be filed by the Eegistrar in his office for reference, 
and shall be conclusive evidence to the Eegistrar 
of the matters hereby required to be therein stated. 
(p) As to the reservation of the right of the Crown to take or lay off 
roads, see section 3 of the Amending Act of 1888. 

14. If it shall appear on the Provisional Eegister that the Certificate 
estate of any person named in any warrant as entitled to a to person 
Orown grant has bepome vested ii^ any other person claiming entitled at 
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time of through the person named in the warrant, the Begistrar may 
^^^^^ issue a certificate of titte direct to the persoia appearing to be 

so entitled. 
Ceri^oate ^g j^ certificate of title to be issued as aforesaid shall 

to issue *^ 

subject to be made subject to all encumbrances, estates, and interests 
existing appearing on the Provisional Begister as affecting the land at 
brances. the date of the issue of such certificate. 
Warrant 16. No warrant shall be necessary for the issue of a certifi- 

Mnr fOTifl" ^^ ^^ *^*^® ^ *^y person in whom any land shall have become 
sue of cer- and be or shall hereafter become vested for an estate in fee- 
tificate to gfj^ple in possession by any Act of the General Assembly of 

persons en- r sr ^ j ^ j ^ 

titled by New Zealand or by any Proclamation or Order in Ooundl 
^ue of mn(jer the express provisions of any such Act since flie first day 

General of March, one thousand eight hundred and seveniy-one. 

Assembly. 

AFPLIGATIOIIS TO VBISQ LAND UNDEB THB ACT, 

Land may 17. Land which has not become subject to this Act in any 

be brouifht j xt. ^ • • • '^ xi. i. 

under Act^^''^^^^ under the foregomg provisions may, if the same has 

on Appli- been alienated or contracted to be alienated from the Grown 

pen^n^en- ^ ^^' (^') ^ brought under the operation hereof, in manner 

titled. hereioafter provided ; but no application shall be received to 

c.f. 8. 21 bring under this Act land for which no Crown grant has been 

(1871) issued until such application has been approved by the Sur- 

*f * am '^®y®^ General, or by some person appointed by him for the 

purpose, and has been assented to by the (Governor. 

{h) Where a road reserTe, which the Crown had never disposed of, was 
by mistake included in a Certificate of Title with the adjoining land upon 
the land being brought under the Act, Williams, J., dedded that as the 
road reserve had not been alienated from the Crown the Certificate of 
Title was, as regaxded the road reaerve, issued by the Begistrar without 
jurisdiction, and could not confer any title upon the person in whose 
favour it issued, or upon a hcnd^fiie transferee for value : rt Cargitt re 
The Land Tranter Act, 7 N.Z. L.B., 481. 

That case was dissented from in /« re Me Okkue Block, 10 N.Z. L.B., 
677. There the Native Land Court had made «n order for freehold tenure 
which was void as regarded part of the land. A Certificate of Title was 
issued for the land as land imder the Act by virtue of section 10. The 
land was afterwards transferred to a registered purchaser for value with- 
out notice of the matters invalidating the Native Land Court order. 
Bichmond J. held that, notwithstanding the invalidity of the order, the 
land which it purported to comprise was subject to the provisions of tbd 
Act, and that the registered transferee was protected by section 190. 

The LegLBlature has by section 6 of the Amending Act of 1889, settled 
the point as regards public roads and reserves ia accordance with the 
decisis of Hr. Justice Williams, 
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18. Tlie Registrar of each district shall receive applications By whom 

for the purpose aforesaid in the Form A in the Second Sche- ^^ ^y. 

dule, (i,) if made by any of the following persons, that is to be made. 
guy o.f. 8. 21 

By any person (claiming to be the person) in whom the 
fee-simple of the land is vested in possession either 
at law or in equity : Provided that, wherever trus- 
tees other than trustees of public reserves, have 
no express power to sell the land which they seek 
to bring under this Act, the person claiming to be 
beneficially entitled to such land shall concur in 
such application : (j.) 

By any person claiming a life estate in possession, not 
being a lease for a life or lives : Provided that all 
persons claiming to be beneficially entitled in rever- 
sion or remainder shall concur in such application : 

By any person having power legally or equitably to dis- 
pose of the fee-simple in possession, but, if subject 
to the consent of any other person, then with such 
consent : 

By any person or body corporate holding any land as a 
public reserve, but in such case subject to the 
trusts affecting such reserve : 

By the guardian of any infant, or the committee or guar- 
dian of any lunatic or person of unsound mind, 
making such application in the name of such infant, 
lunatic, or person of unsound mind : 

By any agent holding a power of attorney authorizing the 
sale of a freehold estate in any land of an absent 
proprietor, and making such application in the 
name of such proprietor, unless such power shall 
expressly prohibit his so doing. 
But no application shall be received — 

From any person claiming to be entitled to an undivided 
share of any land, unless the persons who shall 
appear to be entitled to the other undivided shares 
of the said land shall join in such application with a 
view to bringing the entirety under this Act ; nor 

From the mortgagor of any land, unless the mortgagee 
shall consent to such application ; nor 

From the mortgagee of any land, except in exercise of a 
power of sale contained in the mortgage ; nor 
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From a married woman without the consent of her hus- 
band, unless married woman is seized for her sole 

and separate use. (k,) 

(») The form contains a declaration by the applicant that he is not 
aware of any mortgage, incombrance, or claim affecting the land, or that 
any person has any claim, estate, or interest in the land, at law or in 
equity, other than is set forth in the declaration. 

The applicant is not bound to specify in his application every demand, 
honest or dishonest, well-founded or ill-founded, which may by possibility 
at any time be set up in opposition to his title. He need not state a 
claim, the existence of which is only rumoured, and in respect of which 
no claim has ever been made on him and no action commenced : re Tan- 
ner, N.Z. L.It., 5, S.G. 102, per Richmond J. 

fj) The issue of a Certificate of Title to a trustee having no power of 
sale is a gross irregfularity : see Oeorge v, Australian Mutual Provident 
Society, N.Z. L.R. 4, S.C. 165. 

{h) The husband*s consent is not now requisite except in the case of an 
application by a woman married before the Ist January, 1885, relating to 
land which belonged to her or in which she had some interest before that 
day : " The Married Woman's PropeHy Act, 1884," b.8. 4 and 7. 

Applicant 19. Every applicant shall, when making his application, 
der^titi^" surrender to the Registrar all instruments in his possession or 
deeds. under his control constituting or in any way affecting his title, 
c.f. s. 22 ^/ J ajj^j shall furnish a schedule of such instruments, and also 
if required, an abstract of his title, and shall make and sub- 
scribe a declaration of the truth of the statements in such 
application, and shall append to such application a plan of the 
land applied for, showing the boundaries and relative position 
thereof. 

(I) The applicant's title is not open to public inspection. Upon a re- 
view of the decision of a Registrar to allow inspection of the applicant's 
surrendered title deeds by a caveator, upon the ground that the caveator 
had satisfied the Registrar that ho had a good and sufficient reason for 
seeking information as to the natui*e of the applicant's title, Denniston J. 
held that tne Registrar's decision was based upon too wide a rule and 
was therefore bad : In re Ja,cob Parish, 9 N.Z. L.R., 262. 

The rule of law is that only a Htigant can be compelled to produce title 
deeds for inspection, and he cannot be compelled to do so if he can swear 
that the deeds relate exclusively to his own title. Denniston J. would 
appear to have held that the Act modifies this rule with regard to title 
deeds surrendered under section 19, but it remains to be decided how far 
the rule is modified. 

With regard to docimients of title after issue of Certificate, see section 
28. 

Fiooeduro 20. Upon the receipt of such application the Kegistrar shaU 

on appli- cause the title of the applicant to be examined and reported 
cation. ^^ ■*■ 

c f . s, 23 ^P^^ ^7 ^^ Examiner of Titles, and shall thereafter take into 
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consideration sncli application, with the report of the Examiner, 
and shall confer with such Examiner thereon. 

21. If it shall appear to the satisfaction of the Eegistrar and If ^ '^®- 
Examiner that the land in respect of which such application ia pe^es 
made is held by the applipant for the estate or interest speci- concur, ap- 
fied in such application, and that all persons interested other ^g^^etted 
than as lessees under a lease for years are parties to the appli- o.l b. 24 
cation, (m.) the Begistrar shall cause notice of such application 

to be advertised in the Gazette and in one or more newspapers 
published in the district, and shall in such advertisement limit 
and appoint a time, not less than one month from the publica- 
tion thereof in the Gazette^ within which caveat may be lodged 
forbidding the bringing of such land under this Act. 

(m) As the bringing of land under the Act does not affect the rights of 
a person entitled to an easement (see section 55), it follows that he is not 
a necessary party to the application : per Edwards J. Staples and Co,v, 
Corby, 2 Gaz., L.B., 398. 

Nor is a person entitled to the benefit of a restrictive covenant (e.g., a 
covenant with a brewer to purchase from him all ale, &c., consumed in a 
hotel on the land) a necessary party. Such a person has not an interest 
in the land sufficient to entitle him to prevent the land being brought 
under the Act, nor can the covenant be recorded on the Register upon 
the bring^g of the land under the Act : Ibid, affirmed by the Court of 
Appeal, 3 Gaz. L.R., 158, whose judgment is under appeal to the 
Privy Council. 

22. If it shall appear that the applicant is the original If appli- 
grantee from the Crown, and that no instrument, matter, or ^^almua- 
thing affecting the title to the land other than the Grown tee, appU- 
grant has been registered, the Registrar and Examiner ^^y f^rth^^th 
dispense with such advertisement, and in such case the Heg^s- gazetted. 
trar may proceed forthwith to bring the land under this Act o*** s. 23 
by issuing to the applicant, or to such person as he shall by 
writing under his hand direct, a certificate of title in the Form 

B in the Second Schedule. 

23. If it shall appear to the Eegistrar and Examiner thatif neoes- 
any person interested (other than as a lessee under a lease for ??T P*r- 
years) is not a party to such application, or that the evidence concur, 
adduced by the applicant in support of his claim or of any-^^fi^*'?', 
matters which he is required to prove is deficient in any es- application 
sential particular, the Eegistrar and Examiner may either re- ^ "^*y ?'• 
ject such application, or at discretion may limit a time, by of notices, 
advertisement as aforesaid, within which caveat may be lodged c.f. s. 25 

• forbidding the bringing of such land under this Act, (n.) and 
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in such latter case may direct that such notices shall be served 
by the applicant upon such persons and in such form and 
manner as the Registrar and Examiner shall deem necessary, 
and that, in addition to the advertisements prescribed in sec- 
tion tweuty-one, notice of such application be advertised at 
the cost of the applicant in any gazette or newspaper pub- 
lished in the colon v or elsewhere. 

(n) The decision of the Registrar and Examiner may be reviewed upon 
a summons issued under sections 191 and 192. For instances of such a 
review see In re Howes, 1 N.Z. Jur. 113 : In re Knapman^ 3 N.Z. 
Jur. (N.S.S.C.) 110: re Nelson Bros. N.Z. L.R. 5 S.C. Ill: In re 
Bmd, N.Z. L.R. 5 S.C. 254 : Ex p. MUler, 7 N.Z. L.R., 193 : In re By- 
gum, 13 N.Z. L.R. 270. 

The Court will uphold the rejection of the title by the Registrar if a 
title by adverse possession has become matured in another : Boyd v Mae- 
farlane, N.Z. L.R., 1 S.C. 347 per, Prendergast, C.J. at p. 351 ; and also 
where the land is in the possession of a person claiming a beneficial in- 
terest whose consent to the application is not obtained : In re Howes, 1, 
N.Z. Jur. 113; but, if obtained, the Certificate will prove itself and 
cast on the person in possession, notwithstanding section. 67, the onus of 
proving, if he can, that he has acquired the ownership adversely or 
otherwise: In re Howes, d^ni^ : Mvdgway v. Davy, N.Z. L.R. 4, C.A., 
192, per Prendergast, C. J., at p. 213. 

For the purpose of ascertaining the boundaries of the land, the subject 
of the application, a long possession acquissced in by the adjoining owners 
is convincing evidence that the lands occupied are the lands granted, not- 
withstanding that they cannot be made to tally with the plans on the 
grants : JfJqtiUable Bdg. and Inv. Co. v. Ross, N.Z. L.R. 6 S.C. 229 ; 
and a certificate cannot be issued in disregard of such possession, although, 
according to a survey accepted by the Land Transfer Office, the appli- 
cant's conveyance shows a title inconsistent with the possession : Tanner 
V. Thompson, 7 N.Z. L.R. 71 ; and see note (/) to section 55, post. 

Notice of 24. The Registrar shall, in addition to the notices afure- 

to be TOs^ said, cause notice of every such application as last mentioned 

tedinLand to be posted in a conspicuous place in the Land Registry 

O^e of ^^^® ^^ *^® district, and in such other places as he may deem 

district, expedient, and shall forward by registered letter through 

ci. 8. 26 the post-office a copy of such notice addressed to each of the 

persons Cif any) stated by the applicant to be in occupation of 

such land, or to be occupiers or proprietors of land adjoining. 

I* ^ocav- 25. If, at the expiration of the time limited in respect of 

Registrar ' ^^7 application as aforesaid, it shall appear to the Registrar 

may, after and Examiner that all necessary notices have been given, and 

^^Itjrijig that no caveat has been lodged, and if no sufficient cause to 

land under the contrary shall otherwise appear, the Registrar shall pro- 

£ * 27 ^^^ ^ bring the land described in such application under 
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this Act, by issuing to the applicant, or to such person as he 
shall bj writing under his hand direct, a certificate of title in 
the Form B. aforesaid (o.) 

(o) The Registrar and Examiner may reject the application, or Gnispend 
the issue of the Certificate, subject to the opinion of the Court under 
section 191, et seq., though the prescribed notices have expired and no 
caveat has been lodged : re Nelson Bros., N.Z. L.R. 5, S.C. Ill : Man- 
ning V. The Oommr. qf TitleSj 15 App. Cas. 195, In the case of re Nel- 
son Bros, where the question of the validity of a Crown G-rant was raised, 
the Court ordered that the issue of the Certificate should be suspended for 
a term of six months or untU the question at issue should be sooner de- 
tefmined. 

A person interested in land, the subject of the application, who has not 
lodged a caveat within the time limited, is not debarred, so long as the 
apx^cation is incomplete, from obtaining an injunction from the Court in 
its ordinary jurisdiction : Staples and Co.y Ltd. v. Corby y 2 Gaz., L.R. 
398. 

26. If, however, it shall appear to the Begistrar and^J^^ <»*o ^ 
Examiner, at the expiration of the time limited as aforesaid, ggj^e i^^. 
that there has been a failure in the service of any notice, and tice, time 
that such service is essential, the Registrar and Examiner ^^^j^lo^^ 
may either reject the application, or may limit and appoint a^j, g, 28 
further time within which caveat may be lodged as aforesaid, 

and upon the expiration of such term, and upon proof of ser- 
vice of such notice, may, if no caveat has been lodged, bring 
the land under this Act by issuing a certificate in manner 
aforesaid. 

27. The applicant may, with consent of the person (if Applica- 
any) in whose name the certificate of title has been directed ij^^^il^f 
to be issued, withdraw his application at any time prior to drawn by 
the issuing of the certificate, and the Registrar shall in such ^^^ ° 
case return to him, or to the person (if any) notified in such mterested. 
application as having a lien thereon, all instruments of title ^'f • ^* ^^ 
deposited by such applicant in support of his application. 

28. Upon issuing a certificate of title bringing land un- On issue of 

der this Act, the Registrar shall cancel by stamp or otherwise ?|^S5*^*® 

the conveyance or other instrument through which the appli- previous 

cant derives his title ; but, if such instrument relates to or *i*le-<l6«<l8 

11J-1TT* tobe can- 

includes any property other than the land included m such celled and 

certificate of title, the Registrar shall, by indorsement thereon, ^^^"^^^^^^ 

cancel the same in so far only as relates to the land included ^* oo 

•^ ^ c.i. s. 33 

in such certificate, and such instrument shall for all other 
purposes remain in full force and effect {p,) 
All instruments of title relating exclusively to the land 



46 tAKB t&ANSFBB AOT. 

shall be retaiaed by the Begistrar, and no person shall be 
entitled to the production thereof except upon the written 
order of the applicant, or of some person claiming through or 
under him, or upon the order of the Supreme Court or a 
Judge thereof (q,) 

{p) Upon cancellation, the conyejanoe ceases to be an instnunent evi-^ 
dencing the title to the land, but collateral coyenants contained in the 
conyeyance neyertheless remain in full force : StapUi and Co,, Ltd, v. 
Corby, 2 Oaz., L.B. 398 ; 3 Oaz., L.R. 158. 

(q) The Cooit will order a subpoena to issue for the production of the 
title deeds at a trial, but will not order them to be produced before the 
trial : WinmiU v. Oallie, 7 N.Z. L.B. 144, per Williams, J. 

Beyersion 29. The reversion expectant upon any lease shall not be 
n^t^n deemed to have been exting^shed in consequence of the land 
guLthed by whereof such lease has been granted having been brought 
?"d^^ under this Act, and the person appearing upon the Begister 
Act. as seised of the land described in such lease shall be held in 

c.f. s. 36 every Court of law and equity to be seised of the reversion 
expectant upon any such lease, and to have all powers, rights, 
and remedies to which a reversioner is by law entitled, and 
shall be subject to all covenants and conditions therein ex- 
pressed to be performed on the part of the lessor. 
Begifitra- ^q j^ shall not be necessary for any Registrar of Deeds 
Grown to register any Crown grant that may be transmitted to him 
i^e^" ^^^ registration under ** The Deeds Registration Act, 1868," 
Begisbra. pending an application to bring the land comprised therein 

tion Act under this Act. 
not neces- 
sary where 
land 

brought REGISTBATION. 

under Act. 
ci. 8. 28 ^1* ^Q'Ch Registrar shall keep a book to be called the 

(1871) « Register," and shall bind up therein duplicates of all grants 
of land and of all certificates of title to land within his dis- 
to^keep^^ trict, and each grant and certificate of title shall constitute a 
Begister. separate folium of such Register, and the Registrar shall re- 
ef, s. 37 cord thereon the particulars of all instruments, dealings, and 
other matters by this Act required to be registered or entered 
on the Register affecting the land included under e£ich grant 
or certificate of title distinct and apart. 
^^^T^ 32. Every grant and certificate of title shall be deemed 
of title re- £i^d taken to be registered under the provisions and for the 
gistered purposes of this Act so soon as the same shall have been 

when em* 

bodied in marked by the Registrar with the folium and volume as em- 
Bagister, 



bodied in the Eegister, and every memorandum of transfer or Instra- 
other instrument purporting to transfer or in any way to affect ^^^^' 
land under the provisions of this Act shall be deemed to be so when me- 
registered so soon as a memorial thereof as hereinafter dee- ^^^ 
cribed shall have been entered in the Register upon the folium tered in 
constituted by the existing grant or certificate of title of such ^8"*«^- 
land, and the person named in any grant, certificate of title, * 
or other instrument so registered as seised of or taking any Befinition 
estate or interest shall be deemed to be registered proprietor ^^^^^ 
thereof. tor. 

33. Except as herein after provided, every grant orlnstni- 
other instrument presented for registration shall be in dupli- ^^^}^ 
cate and shall be attested by a witness and shall be registered pUoate. 
(r.) in the order of time in which the same i0 produced foroi. s. 41 
that purpose, and instruments registered in respect to or af- Xxutra- 

f ecting the same estate or interest shall, notwithstanding mentsen- 
any express implied or constructive notice, be entitled in prio- ^^^i? 
rity the one over the other according to the date of registra- aoooiding 
tion and not according to the date of each instrument itself, ^ ^^^ 
and the Begistrar upon registration thereof shall file one tion. 
original in his office and shall deliver the other to the person 
entitled thereto, and so soon as registered every instrument 
drawn in any of the forms provided in the Schedule hereto or 
in any form which for the same purpose may be authorized' 
in confirmity with the provisions of this Act shall, for the pur- 
poses of this Act, be deemed and taken to be embodied in the 
Hegister as part and parcel thereof, and such instrument, 
when so constructively embodied and stamped with the seal 
of the Eegistrar, shall have the effect of a deed duly executed 
by the parties signing the same. 

(r) The Begistrar is not justified in refusing to prooeed with the regis- 
tration of an instrument presented for registration, on the ground that he 
has notice of rights against the land possessed by others, as the parties 
interested can protect themselves hj lodging a caveat and taking steps to 
enforce their rights: Ex. p. Settle, in re ** The Land Tranter Ad, 
1885,^^ 14 N.Z. L.K. 129 ; and see notes to section 138, post. 

See section 175, as to the Begistrar's power to enter a caveat in cer- 
tain cases. 

34. Every memorial entered in the Begister shall state ]yfemorial 
the nature of the instrument to which it relates, the day and defined. 
hour of the production of such instrument for registration, ®' *^ 
and the names of the parties thereto, and shall refer by num- 
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ber or symbol to such instrument) and shall be signed by the 
Registrar («.) 

(«) A puTchaBer is entitled to rely upon the memorials of prior transf en, 
and is not affected by covenants in those transfers not noted in the me- 
morial : Brown v. Wellington and ManawcUu RcuLway Co., 17, N.Z. L.B. 
471 : c.f. Wdlmgton and Manawatu Ry, Co., v. Registrar Oenerai of 
Land, 18, N.Z. L.R., 250. 

Memorial 35, Whenever a memorial of any instrument has been 

to he ]?6~ 

corded on ©ntered in the Register the Registrar shall (except in the 
duplicate case of transfer or other dealing endorsed upon a memoran- 
otiier in- ^^^ ^^ lease, or mortgage, as hereinafter provided) record 
strmnent. the like memorial on the duplicate grant, certificate of title, 
c.f. 8. 44 lease or other instrument evidencing title to the estate or in- 
terest intended to be dt»alt with, or in any way affected, unless 
the Registrar shall as hereinafter provided, dispense with the 
production of the same, (t.) and the Registrar shall indorse on 
every instrument so registered a certificate of the date and 
hour ou which the said memorial was entered in the Register 
and shall authenticate each such certificate by signing his 
name and affixing his seal thereto. 
Certificate Such certificate shall be received in all Courts are condu- 
dence of ®^^® evidence that such instrument has been duly registered, 
registra- (<) The production of the duplicate certificate, &c., is necessary unless 
*^^^' dispensed with under section 38 : Ex. p. BeUle, In re ** The Land Trans- 

fer Act, 1886, 14 N.Z. L.R. 129. 

Instru- 36. No iustrument shall bo effectual to pass any estate 

eff^^S*^ or interest in any land under the provisions of this Act, or to 
until entry render such laud liable as security for the payment of money, 
^*^? ^ but, upon the registration of any instrument in manner here- 
ci. s. 45 iiibefore prescribed, {u.) the estate or interest specified in such 
instrument shall pass, or, as the case ma}' be, the land shall 
become liable as security in manner and subject to the cove- 
nants, conditions, and contingencies set forth and specified in 
such instrument, or by this Act declared to be implied in in- 
struments of a like nature (v ) ; and should two or more in- 
struments executed by the same proprietor, and purporting to 
transfer or encumber the same estate or interest in any land, 
be at the same time presented to the Registrar for registra- 
tion and indorsement, he shall register and indorse that in- 
strument under which the person claims property, who shall 
present to him the grant or certificate of title of such land for 
that purpose. 
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{uj It 18 the duty of a purchaser to preeent his transfer for registratioii 
and procure himself to be registered as proprietor. 

If the land is subject to a mortgage' and the certificate of title is in the 
pofisessioii of the mortgagee, there is no implied contract on the part of 
the Tender to procure the production of the certificate to enable the trans- 
fer to be registered : Common v. Rees, 9 K.Z.L.R., '555. 

(vj The title passes not by the execution of the instrument, but by its 
registation, and until registration an instrument intended to affect land 
under the Act takes effect as a contract only : OUigo Harbour Board v, 
Spedding, l^l Z.'LJi, 4 S.C. 272: WaUarav. MeOavem, 18 N.Z.L.B. 
272. 

In the latter case, where a Native, who held land under a Crown Ghrant 
containing a proviso that the land should be inalienable for a longer period 
than twenty-one years, executed a memorandum of lease for a term of 
twenty -one years to oonunence thirteen days after the execution of the 
lease, and the instrument was confirmed and registered after the date 
fixed for the commencement of the term, Edwards J. held that the lease 
was not void as an attempt to create a term in future, inasmuch as the 
term could only be created by reg^istration following on a confirmation 
order, which, as a matter of law could not be effected before the time fixed 
in the instniment for the commencement of the term. In the same case 
His Honour expressed the opinion that every instrument intended to affect 
land nnder the Act must necessarily be executed upon an implied con- 
dition that if, owing to an infirmity in the title of the grantor, the 
instniment cannot be registered, the contract shall be at an end ; and also 
that with respect to an instrument executed by a Kative there must 
neoessarily be implied a ^further condition that the contract shall be at an 
end if a confirmation cannot be obtained from the Native Land Court, 
without which registration is impossible. 

An equitable title may be effectually transferred by an assurance under 
the general law : McSHlister v. Biggs, 8 App. Cas. 314. 

The Court will protect the equitable title of an unregistered purchaser 
by oanoelling the subsequent registration of a charging order ag^ainst the 
estate of the registered proprietor : In re Mutual Benefit Building and 
Investment Society ex parte Haynes N.Z.L.R. 5 S.C. 293 : In re BeaUie 
N.Z.L.R. 6 S.C. 342. 

A tenant under an unregistered instrument has a gfood equitable answer 
to an action for possession, brought by a purchaser of the fee registered 
in fraud of the tenant, and is not compelled to resort to an action for 
specific performance : Finnoran v. FTetr, N.Z.L.It., 5 S.C. 280, per 
Prendergast C.J. 

37. No Begistrar shall register any instrument purporting informal 

to transfer, or otherwise to deal with or affect any estate or instru- 

interest in land under the provisions of this Act, except in the to be '^^ 

manner herein provided, nor unless such instrument be in ^^gistered. 

accordance with the provisions hereof (to.) (a.) ^'^' ®* ^' 

{w) Covenants, either negative or positive, by purchasers, to be per- 
formed by the owner for the time .being of the leuid to which they relate, 
cannot be entered on the register. 
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The contrary opinion was expressed by Prendergast, C.J. in Brown v. 
Wellington and Manawautu Railway Co. 17 N.Z.L.R. 471, where ha 
thought it was the E^gistrar's duty to have noted upon the certificate a 
covenant by a purchaser, introduced into his transfer, not to claim con- 
tribution to the cost of boundary fences from the Defendant Company 
who were the Vendors, but that the Registrar having failed to do so, a 
subpurchaser without actual notice of the covenant was not bound by it. 

The Company then claimed to recover damages out of the assurance 
fund for loss occasioned by the omission of the Begistrar to register the 
covenant, and Edwards J. held ( Wellington ManawQtu Railway Co, 
V' Registrar Oeneral of Land 18 N.Z.L.R. 250) that the covenant was 
incapable of registration. His Honour said it was clear that the covenant 
could not have been registered if it had been entered into in a separate 
instrument, and that it was none the less incapable of registration because 
it had been introduced into a transfer in the ordinary form. His Honour 
thought also that the Begistrar would have been justified in refusing to 
register the transfer until the covenant in question had been deleted. 
Approved and followed in Staples and Company^ Ltd. v. Corby ^ 2 Gaz. 
L.It. 398, 3 Gaz. L.R. 158. 

(x) The Supreme Court Code makes provision for the registration of 
charging orders against land under the Act. (rule 309.) 

Until registration of the charging order no sale or transfer under a 
writ of sale is to have any effect as against a purchaser for value, notwith- 
standing that the writ may have been actually delivered for execution and 
that the purchaser may have had actual or constructive notice, (rule 311.) 

The charging order ceases to bind the land unless a transfer upon a 
writ of sale is registered within six months after judgment has been 
signed in the action, but the Court on good cauBe may from time to time 
extend the effect of the charging order for any period not exceeding two 
years in the whole, and every extending order is required to be registered, 
(rule 313.) 

B^gislrar 33 rphe Eegistrar and Examiner, in case they shall see 

may dis- ^ . •' 

pense with reasonable cause for so doing, may dispense with the produc- 

?^^*^*® tion of any grant, certificate of title, lease, or other instrument 

ments in for the purpose of entering the memorial by this Act required 

certain ^o be entered upon the transfer or other dealing with land 

cases 

cf s 97 '^^^^ ^^ district and under the provisions of this Act (y.); 
and upon the registration of such transfer or other dealing, 
such Begistrar shall notify in the memorial in the register- 
book of his district that no entry of such memorial has been 
made on the duplicate grant or other instrument, and such 
transfer or other dealing shall thereupon be as valid and 
effectual as if such memorial had been so entered : Provided 
always that before registering such transfer or other dealing 
the Registrar shall give at least fourteen days' notice of his 
intention to register such dealing in the Gazette^ and in at least 
one newspaper published in the district. 
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fy) The Begistrar is not boimd to register uxileflB the oertificate of 
title is prodnoed by the applicant ; and the fact that the certificate has 
been lodged with the Begistrar by a claimant to the land, for the purpose 
of asserting his daim, makes no difference, inasmooh as the Begistrar 
cannot nse the oertificate to defeat his claim without the claimant's con- 
sent or without notice to him. 

But the Begistrar and Examiner maj dispense with the production of 
the oertificate in the manner prescribed by this section : Ex parte BeUU 
In re ** Tfie Land Tranter Act 1885/* 14 N.Z.L.B., 129 ; and see Cam- 
mon V, Sees, 9 N.Z. L.B. 555 referred to in note to section 35. 

39. The Eegistrar, upon payment of the prescribed fee, Certified 
shall furnish to any person applying for the same a certified re^r"" to 
copy of any registered instrument affecting land within his he evi- 
district, and every such certified copy signed by him, and ^^"|/vq 
sealed with his seal, shall be received in evidence for all pur- 
poses for which the original instrument might be put in 
evidence. 

40. Any person may, upon payment of the prescribed fee, Begister 
liave access to the Eegister for the purpose of inspection during ^ ^ °^^ 
the hours and upon the days appointed by regulation under^fg ^j^q 
this Act. 

41. No Begistrar shall register any instrument liable tolnstru- 
stamp duly unle«, the same shaU purport to hare been duly ^^,^2- 
stamped, but no registration shall be invalidated by reason of tered un- 
any error in this respect. stanm^ 

o.f. s. 18. 

PROVISIONAL REGISTRATION. (1871.) 

42. Until a folium of the Begister has been duly constituted Until Be- 
for any land under this Act, all dealings, memorials, a^d^^^^^^^ 
entries aiPecting such land shall be provisionally registered as ted, land 
hereinafter provided, that is to say, — visionaUv 

For the purposes of provisional registration, and for the registered, 
recording of all dealings and entries, the Lando«^-B. 105 
Revenue Receiver's receipt, or the order of the^®'i^*®»^^ 
Native Land Court declaring that such land shall gg iqji 
be held in freehold tenure, shall take the place of 12, (1874.) 
a Crown grant. ^'^^^^^ ^^ 

Every such receipt or order shall be issued in duplicate, 
and it shall be the duty of the person issuing the 
same to forward one duplicate to the Registrar of 
the district in which the land is situate. 

The Registrar shall embody all such duplicates in a book 
hereinafter called " The Provisional Register," and 
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each receipt or order shall form a separate folium 

thereof, and shall be nimibered accordingly, and 

when so numbered shall be deemed duly registered- 

When Ke- 43. So soon as the Begister of any land is finally constituted 

o^titu- ^ *^® Registrar shall close the Provisional Register as to such 

ted, Pro- land, and shall transfer to the Register the record of all 

SfSrto^^emorials and entries affecting such land so fer as may be 

be closed necessary to preserve existing interests ; and shall also record 

oriab^^™ the same on the duplicate grant, and such memorials and 

transferr- entries and the dealings to which they relate shall thereafter 

^ ^^- taie effect a^ if the same had been originally entered in the 

o.f. 8. 12 Register, and every dealing the memorial or entry whereof 

(1871) has been either originally entered on or has been transferred 

to the Register in nuumer aforesaid shall be deemed to be 

finally registered. 

Memorials 44. So long as land remains on the Provisional Register no 
brongM certificate of title other than a certificate in Heu of grant shall 
from Pro- be issued in respect thereof, but every entry on the Provisional 
^iona^ Register, if purporting to be duly made and signed, shall be 
to be received in all Courts of law and equity as evidence of the 
deemed particulars therein set forth, and shall, as against the person 
tered. named in the original receipt or order of Court and all persons 
c.f . s. 9 claiming through, imder, or in trust for him, be conclusive 
(1871) evidence that the person named in such entry is seised or 

possessed of the estate or interest of which he is expressed to 

be the registered proprietor. 

Provisionfl ^^* Subject to any special provisions herein contained, all 
of Act to provisions of this Act shall, so far as the circumstances of the 
p?o^o^- case wiU admit, apply to land on the Provisional Register, and 
nal regis- to the registration of instruments and other matters afPecting 
traiaon. ^^ same, save that the estate or interest of a proprietor of any 
(1871) estate or interest on the Provisional Register shall be inde- 
feasible only against the person named in the original receipt 
or order, and all persons claiming through, under, or in trust 
for him («.). 

fz) A registered purchaser of land, whose transfer is entered in the 
Provisional Register, though protected against the person named in the 
original receipt or order constituting the Provisional Register and persons 
claiming under him, is not protected from defects in the original title ; 
but he will obtain the protection of sections 189 and 190 upon the issue of 
the certificate of title, as the legal estate ante-vests to the date fixed in 
the Governor's warrant, or by the Chief Judge of the Native Land Court, 
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asihfi oaae may he: fnrt The WhUaker amd Landon Claims Ad, 1871, 
2 N.Z. C.A. 56 : In re Pirau No $ Block 10 N.Z.L.B. 127 

46. After the land lias been transferred from the Proviaional No deal- 
Eegister as aforesaid, no dealing having the effect of creating regLtered 
any new estate or interest shall be registered until all fees for ^uitil pay- 
the issue and registration of the Crown grant or certificate of^*""^ 
title and for contribution to the Assurance Fund shall have c.f. a. 14 
been paid : (1871) 

Proyided that where a part only of the land in any grant or 
certificate shall be dealt with the fees payable in respect 
thereof, so far as such fees are capable of apportionment, shall 
apportioned upon such eyidence as the Begistrar shall deem 
sufficient for that purpose, and the payment of the amount as- 
sessed shall discharge the land in respect whereof such assess- 
ment is made. 

LOST TITLE-DEEDS. 

47. In case of the loss or destruction before registration S'^P'^"^® 
thereof of any instrument executed by a registered proprietor Si^^ 
for the purpose of creating, transferring, or otherwise dealing cases ^ 
with any estate or interest in land, or any mortgage or incum- ^ f g 3 
brance affecting land under this Act, the person claiming to (1883) 

be entitied to be registered as proprietor of any estate or in- 
terest by virtue of such lost instrument may make application 
to the Supreme (}ourt to have such claim investigated and 
declared. 

48. Upon proof to the satisfaction of the Court of the fact May make 

of such loss or destruction as aforesaid, and that such instru- ^J^.®^ ^^J^ 

, , claiinaxitto 

ment has not been wilfully destroyed by or with the connivance be regis- 

of the applicfmt, and that the applicant is entitied to be regis- ^^'^ .*? 

•^ . , , . ^ proprietor. 

tered as aforesaid, and that due notice of such application has . » 
been given to the registered proprietor of the land, estate, or (1883) 
interest intended to be afPected, and to all other necessary 
parties, the Court may ma:ke an order defining and declaring 
the estate or interest of the applicant under such instrument, 
and requiring the Begistrar to register him as proprietor 
thereof, and the Regsitrar shall obey such order. 

Such registration shall have the same efPect els from the date 
thereof as if the original instrument had been duly registered . 
and such instrument shall for the purposes of this Act be 
deemed and taken to have been in the terms or to the effect 
set forth in such order. 
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Court to b0 49. The Court shall, in hearing and deciding upon any case 
^j^^^ under the last two preceding sections, be guided by the real 
c.f. B. 4 justice of such case, and shall direct itself by such evidence as 
(1883) xnay seem to it most suitable to the circumstances of such case. 

OXTTflTANDIKO INTBBBSTS. 

Interests 50. Leases, mortgages, incumbrances, or other estates or 

?^^^J^^^ interests affecting the estate of the proprietor at the time of 

of bringing bringing land under this Act (hereinafter called *' outstanding 

^^^^^^interests"), shall, so far as the same are disclosed in the 

notified in application, or can otherwise be ascertained, be notified on 

Register, ^j^^ Register in such manner as to preserve their priority, and 

tisu) 8^^ thereafter, notwithstanding variation in form, be dealt 

with as if the same or corresponding interests had been 

originally created under this Act, and every dealing therewith 

shall imply all powers, conditions, and covenants incident to 

dealings in the like form with land under this Act (a.) 

(a) Nothing ought to be brought forward upon the Certificate of title 
which could not properly be registered under the Act. Consequently, a 
restriotiye covenant entered into by the applicant or his predecessor in 
title cannot be noted on the Beg^ter : Staples and Company, Ltd. v. 
Corby 2 Gaz. L.R., 398, and 3 Gaz. L.B. 158. 

Interests 51. Estates and interests existing by virtue of instruments 
^^^^ registered under "The Deeds Eegistration Act, 1868," affect- 
Deeds Be- ing land over which the Native title has been extinguished 
Act tobe s^^^® *^® constitution of the district within which such land is 
recognized situate, shall be deemed " outstanding interests *' within the 
oases iJ^eaJ^^g o^ t^iis Act, and shall be noted accordingly. But no 

c.f.s8.5to8 <^^^^ estates or interests shall be so recognized if created prior 
(1874) to the antevesting date in the grant, or subsequent to the 

thirty-first day of August, one thousand eight hundred and 

seventy-four. 

Leases un- 52. Leases confirmed by the Governor in Council under the 

C^^S^ provisions of " The West Coast Settiement Reserves Act, 

tlements 1881," or any Act amending the same, may be registered 

Acts may m^der this Act notwithstandintr that such leases are dated 
be regis- . ° 

tered. prior to the date of the Crown grant, and such leases when 
registered shall be deemed to have been duly made and 
executed under the provisions of this Act. 
Assurance 53. No person claiming any estate or interest by virtue of 
liable for ^^J ^©©^ ^^ instrument which might have been registered 
loss sus- against the land under any Act for the time being in force for 
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the registration of deeds within the Colony of New Zealand tained 
shall have an j claim or action against the Begistrar-General ne^ed; of 
or upon the Assurance Fund by reason of deprivation of such daiinantto 
interest consequent on bringing the Icuid under this Act, un- '®|^*®^- 
less such deed or instrument shall have been so registered, or (i 876) 
unless the Registrar shall have been served personally with 
notice in writing of such claim, or shaU have had actual 
personal knowledge thereof, and shall have omitted to 
recognise the same. 

BEGISTEBED FBOPSIETOBS. 

• 

54. Subject to any Act of the General Assembl^'^ for the Persons 
time being in force relating to the tenure of land by persons ^^^^J^'T 
of the Native race (6.), any two or more persons named in any be joint 
Crown grant, or in any instrument executed under this Act as tenants, 
transferees, mortgagees, or propsietors of any estate or interest, ^' ' ^' 
shall, unless the contrary be expressed, be deemed to be 
entitled as joint tenants Jth right of sur;ivorship. and such 
instrument, when registered, 6hall take effect accordingly. 

(6) Joint tenancy amongst Natiyes beneficially entitled is abolished 
by section 75 of "The Native Land Court Act, 1894." That section 
provides that all land, including any estate right or interest therein, held 
by Natives benefiicially entitled thereto, is deemed to be held by them as 
tenants in common and not joint tenants. The provision is retrospective ; 
but is without prejudice to alienations theretofore made, or to any 
judgment of the Supreme Court or Court of Appeal with reference to 
particular lands. 

55. Notwithstanding the existence in any other person of Estate of 

any estate or interest, whether derived by grant from the "registered 
•^ . . proprietor 

Crown or otherwise, which but for this Act might be held to paramount 

be paramount or to have priority, the registered proprietor of c.f. s. 46 
land or of any estate or interest in land under the provisions 
of this Act shall, except in case of fraud (c), hold the same 
subject to such incumbrances, liens, estates, or interests as 
may be notified on the folium of the Register, constituted by 
the grant or certificate of title of such land, but absolutely 
free from all other incumbrances, liens, estates, or interests 
whatsoever except the estate or interest of a proprietor claim- 
ing the same land under a prior certificate of title (d.) or 
under a prior grant registered under the provisions of this 
Act, and except so far as regards the omission or misdescrip- 
tion of any right-of-way or other easement created in or 
existing upon any land (e.), and except so far as regards any 
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portion of land that may be erroneously included in the 
grant, certificate of title, lease, or other instrument evidencing 
the titie of such registered proprietor by wrong description of 
parcels or of boundaries (/.) (g,) 

(c) Fraud, in this and the following section, inoludes eYerything 
comprehended under that term in a Court of Equity, including the legal 
inference of fraud arising from constructiye notice to a purchaser of a 
prior equitable title : Saunders if. Cabot K.Z. L.B. 4 C.A. 19. 

** In the sense of a Court of Equity, fraud includes all acts omissions 
and concealments which inyolve a breach of legal or equitable duty, trust 
or confidence justly reposed, and are injurious to another": 2 Keni'a 
Comm, 10th ed. p. 670 note (b). 

Such fraud will be a ground for impeaching the title in the case of — 

(1) the first legal proprietor of the fee, 

(2) any subsequent registered proprietor of the fee or of any deri- 

yatlve estate or interest, e.g. mortgage or lease, acquired 
otherwise than bond-fide and for value, 
and the Court will grant relief against the fraud by converting the 
registered proprietor into a trustee for the party defrauded and directing 
a retransfer to him. The interposition on the Register of any title 
acquired bond-Jide and for value, will be a bar to such relief, either 
wholly or pro tanto, and will leave the pariy defrauded to his action at 
law against the guilty party : s.s. 189 and 190. 

Belief has been granted by the Court on the ground of fraud in the 
following cases : 

Saunders v, Cabot K.Z.L.E. 4 C.A. 19 : the case of a defendant 
who, having sold land, afterwards bought it back from the purchaser's 
widow without inquiry regarding her title, she having in fact no power 
of disposition, and the defendant subsequently destroyed the evidence 
of the original sale and brought the land under the Act. 

Toko Reihana v, Moore 8 N.Z.L.B. 315 : the case of a registered 
purchase from native trustees, where the sale was a negligent one, to the 
knowledge of the purchaser, resulting in an inadequate price being 
obtained. 

ffall V. HaU N.Z. Jur. (N.S.S.C.) 259 : a case of a registered title 
acquired under a settlement executed in fraud of the settlor's creditors. 

Trusts. — ^It is now well settled that the Act does not exclude the applic- 
ation to the estate of the registered proprieter under the Act of trusts, 
express or constructive: Paoro Torotoro v. Sutton 1 N.Z. Jur. 
(N.S.S.C.) 57 ; Warena Hunia v. Meiha Keepa, 14 N.Z. L.R- 71 ; 
Paraone v. Matthews 6 N.Z.L.R. 744, and on appeal Matthews v. 
Paraone 7 N.Z.L.R. 628; Kissich v. Bh.ck 10 N.Z.L.R. 519; 
SolicUor-General v. Mere Tint 17 N.Z.L.R. 773; ffami Tikit^ v. 
Assets Co. 18 N.Z. L.R. 226 ; and see 4 Kent's Comm. 10th ed. p. 
346 note (a) .srhere a short summary is given of cases to which the 
doctrine of imphed or constructive trusts applies. 

A constructive trust will arise whenever a registered title has been 
obtained by fraud, or without any right, and the registered proprietor 
will be directed to transfer to the person rightfully entitied Matthews v. 
Pa/ranne, Solicitor-General v. Mere Tini, Hami TikUiki v. Assets Co.f 
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ante ; so tliat the jurisdiction of the Conrt to grant relief on the ground 
of fraud may be said to practicallj merge in the wider jurisdiction 
possessed hj the Court to enforce construotiye trusts. 

The doctrine of constmctiye trusts has been suooessfully invoked 
against registered proprietors whose registration was procured hj a 
transfer void under the Native Land Acts to the knowledge of the 
purchasers : MaUhewa v. Paraone, ante ; and also against registered pro- 
prietors under qertificates issued upon orders of freehold tenure of the 
Native Land Court obtained by mistake and fraud : Rutu Peeki v. Davy, 
9 N.ZX.R. 134 : In re Okirae Block 10 N.Z.L.R. 677. 

Where a transfer was taken and registered in the name of one person 
and the consideration paid by another, a resulting trust was declared in 
favour of the latter : Kissick v. Black lON.Z.L.R. 519. 

Where solicitors, holding a power of attorney from a client, improperly 
exercised their power by transferring the mortgage of the client to other 
dients by registered transfer, without any consideration passing to the 
first client, the transferees were decreed to retransf er on two grounds ; 
firstly, that no consideration had passed, secondly, that the transfer had 
been obtained by fraud, with which the transferees were affected by the 
knowledge of their solicitors : Ecdes v. HaM 13 N.Z.L.R. 433. 

Where a firm of solicitors who held powers of attorney from two 
different clients sold land under the power of sale contained in a mortgage 
of which one client was registered proprietor and took from the purchaser 
a mortgage in the name of the second cUent, to whom they were in debt, 
for the same amount as the previous mortgage, representing part of the 
purchase money, but no money passed in respect of the purchase money 
secured by mortgage, it was held that the second client had obtained the 
mortgage without consideration, and he was ordered to transfer the 
mortgage to the first client : Garden v. Oillett 13 N.Z.L.K. 457. 

Li the case of Jonas v. Jones, N.Z.L.K. 2 S.C. 15, Johnston J. 
decided that the Court could not, under the Statute, relieve against 
mistake, where the plaintiff and defendant had bought lands from a 
common vendor, and, by mistake of all the parties, the land purchased by 
the plaintiff was transferred to the defendant, and the land purchased by 
the defendant was transferred to the plaintiff ; but this case must now 
be considered as over-ruled by the later cases. 

Li Coleman v. JRiria Puwhanga, N.Z.L.R. 4 S.C. 230, Prendergast 
C. J. decided that a certificate of title could not, in the absence of fraud, 
be impeached as against the first registered proprietor, by reason of the 
conveyance to him being a forgery. 

His Honor decided the case of Matai v. Tlie Assets Co. 6 N.Z.L.R. 
359 on the same ground, holding that a certificate of title obtained by 
the defendant Company in good faith was unimpeachable though it had, 
for its basis, a void order in freehold tenure of the Native Land Court, 
through which the defendant Company claimed title without notice of the 
invalidity; but Richmond J. [In re Okirae Block, 10 N.Z.L.R. 677) 
cites this as a case of a purchaser taking an indefeasible title from a person 
who had been placed on the Register under a void order ; and it would 
seem that there is good reason for supporting the case on that ground. It 
would appear, however, that the decisions in these two cases could not; be 
supported by the grounds stated by the Chief Justice since the case of 
Matthews v. Paraone (ante) and other later cases. 



: 
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The title of a registered owner who is the immediate transferee imder a 
forged instrument is void against the true registered owner: JBx. p, 
Baiham 6 N.Z.L.B. 342 ; Ex. p., Davy : Nis Lunds Case, 6 N.Z.L.B. 
760 : Gibbs v, Meswtr (1891) A.G. 248. 

In Oibbs v. Messer, a Victorian appeal, where a solicitor by forgery and 
false pretences first procured a registration in the name of a non-existent 
person, and then executed a mortgage as that person's agent. Lord 
Watson in delivering the judgment of the Privy GQundl said (page 257), 
that a registered proprietor cannot bring himself within the protection of 
the Statute if the dealing which he puts upon the Register is a nullity, 
because there is no enactment which makes indefeasible the registered 
right of a purchaser or mortgagee under anulldeed ; and further that the 
duty of ascertaining the identity of the principal for whom an agent pro- 
fesses to act with the person who stands on the Register as proprietor, and 
of seeing that they get a g^enuine deed executed by that principal, rests 
upon the purchasers or mortgagees themsdvee; and if they accept a 
forgery they must bear the consequences. 

In the case of Katenete Whakaruru v. The Public Trustee 12 N.Z. 
L.R. 651, certain Natives were registered proprietors under Crown Grant 
of the fee of a reserve, subject to the provisions of * ' The West Coast Settle- 
ment Reserves Act, 1881," which gave to the Public Trustee a power of 
disposition subject to the restrictions attached to the hmd by the Grown 
Grant. The Public Trustee executed a lease which was found to be in- 
valid on the gpround, amongst others, that it purported to create a term in 
excess of that warranted by the Crown Grant. Mr. Justice Richmond 
held that the registration of the lease was ineffectual to create in favour 
of the lessee the estate which it purported to create. After referring to 
the case last cited he said (page 661) '< Where a purchaser does not deal 
''directiy with the registered owner it may well be that he is bound to 
** see not only that the instrument which he presents for registration is 
« genuine, but also that it is executed by some person duly empowered to 
" act on behalf of, or in the place of, the reg^istered owner. It would be 
** an iuvitation to carelessness and a temptation to fraud if persons pre- 
'* senting instruments for registration were allowed to be indifferent 
<< respecting their validity as conveyances by, or on behalf of, the true 
** owner. The Act, whilst it does away with the necessity of a retrospec- 
tive investigation of title, does not enable persons seeking registration to 
throw upon the Registrar the whole res|tonsibility of ascertaining that 
*^ (to use the language of conveyancers) the proper conveying parties have 
"executed." 

Repeal of Certificate. — Sections 55 and 56 do not interfere with the 
jurisdiction of the Court to repeal, at the suit of the Crown, a certificate 
of titie issued in lieu of a Crown Grant, for any cause which would have 
justified the repeal of a Crown Ghrant : SoUcitor-GeneraZ v. Mere Tint 
17 N.Z.L.R. 773. In the case cited, tlfe Court ordered the can- 
cellation of a certificate of titie to a Native, based upon a void order of the 
Native Land Court, which, if valid, would have had the effect of divest- 
ing a statutory titie of the Public Trustee under '' The Native Reserves 
Act 1882." 
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(d) For an instanoe of double oertificates for the same land see MiUer 
V, Davy 7 N.Z.L.R. 516. 

(e) The effect of this exception is that the registered proprietor takes 
snbject to easements over the land subsisting at the time when the land is 
brought under the Act, although not reoorded on the certifioate of title ; 
Anderwn v. The Maori HiU Borough OouncU N.Z.L.R. 3 8.G. 364 : 
James v. Stevenson (1893) A.G. 162, on appeal from the Supreme Court of 
Victoria. 

In the case of In re tJie Land Transfer Act 1885, application qf Schtdtze 
13 N.Z.L.B. 605 Richmond J. was prepared to direct the existence of 
an easement by prescription to be recorded on the certificate of title of 
the servient tenement, upon the latter being brought under the Act, if 
the existence of the easement had been proved. 

After land has been brought under the Act easements can only be 
created by registered instrument : see sections 36, 57 and 76. 

(/) This exception renders the description of the land in the certificate 
inconclusive as to the extent and boundaries of the land. It is therefore of 
importance that the survey made upon the first bringing of the land under 
the Act should show the boundaries of the land as occupied by the appli- 
cant, or his tenants, as such occupation is prima facie evidence of owner- 
ship. It may in any case be necessary to refer to the deeds prior to 
registration of the titie for the purpose of ascertaining whether the 
boundaries in the registered title are correct, but if the registered title is 
in accordance with the existing boundaries the chance of that necessity 
arising will be minimized : and see note to section 23 ante, and also Equi- 
table Building and InveHment Co, v. Boss N.Z.L.R. 5 S.G 229. 

ig) In Martin v. Cameron 12 N.Z.L.R. 769, Richmond J. decided that 
the dedication to the public of a roadway is not affected by the provisions 
of the Act ; that the interest created by dedication is not a registrable 
estate or interest ; and that even if a highway might be the subject of a 
grant by the landowner to the Crown, yet, as the Crown is not bound by 
the provisions of section 55, the omission to register the grant would not 
affect its operation. 

Note, that a certificate of title does not confer a title to any public road 
or reserve wrongfully included in it : see 6 of the Amending Act of 1889 
post. 

56. No action for possession, or other action for the re- Registered 

covery of any land, shaU lie or be sustained against thePXted' 

registered proprietor under the provisions of this Act for the against 

estate or interest in respect to which he is so registered, ^j^™J^ 

except in any of the following cases, that is to say, — certain 

(1.) The case of a mortgagee as against a mortgagor in^®®* 

default : ''•^- " ^^' 

(2.) The case of a lessor as against a lessee in default : 

(3.) The case of a person deprived of any land by fraud, 

as against the person registered as proprietor of 

such land through fraud, or as against a person 
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deriving otherwise than as a transferee bona fide 
for value from or through a person so registered 
through fraud : 
(4.) The case of a person deprived of or claiming any 
land included in any grant or certificate of title of 
other land by misdescription of such other land, 
or of its boundaries, as against the registered 
proprietor of such other land, not being a trans- 
feree, or deriving from or through a transferee 
thereof bona fide for value : 
(5.) The case of a registered proprietor claiming under 
the instrument of title prior in date of registration, 
under the provisions of this Act, in any case in 
which two or more grants or two or more certifi- 
cates of title, or a grant and a certificate of title, 
may be registered under the provisions of this 
Act in respect to the same land. 
And in any case other than as aforesaid, the production of the 
register or of a certified copy thereof shall be held in every 
Court of law or equity to be an absolute bar and estoppel to 
any such action against the registered proprietor or lessee of 
the land the subject of such action, any rule of law or equity 
to the contrary notwithstanding. 
Whenland 57. After land has become subject to this Act no title 
un^ Act thereto, or to any right, privilege, or easement in, upon, or 
title g^r- over the same shall be acquired by possession or user 
registered adversely to or in derogation of the title of the registered 
proprietor, proprietor (A.) 

{h) The Act of 1870 did not contain any section similar to this. It 
prevents any title to registered land being acquired by operation of 
the Statutes of Limitation. 

It is a common practice of adjoining owners to adjust the boundaries 
of their properties without executing mutual exchanges. If the lands 
are not under the Act each owner will gradually acquire title to the land 
taken by him in making the adjustment. If the land on one side of the 
original boundary be under the Act, and that on the other side be not 
under the Act, the owner of the former will acquire title by lapse of time 
to land taken in adjustment not under the Act, whilst the owner of the 
latter will not do so in respect of portions so taken by him but imder the 
Act: see York v. Vincent 17 N.Z.L.R. 292. 

The ezzpi oiency of abolishing the Statutes of Limitation in their appli- 
cation to land under the Act has been doubted. Sir Howard Elphinstone 
shows (11 L.Q. Keyiew 362) that the acquisition of title by those Statutes is 
not incompatible with registration of title ; and that the repeal of those 
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sfcatatee is improper, not only as making a wholly mmeocssary distinctioii 
in the law as affecting land of different classes, but as being mischievous 
in itself. And see the judgment of Mr. Justice Richmond in The Equi- 
table BuOdmg and Investment Co. v, Ross N.Z.L.B. 5 S.G. 229 on the 
importance of possession as evidence of boundaries. 

Easemenis. — ^In The New Zealand Loan and Mercantile Agency Co. r- 
Corporation qf Wellington 9 N.Z.L.R, 10, the Court of Appeal held that, 
where an easement of light had been enjoyed for more than twenty years 
before the servient tenement was brought under the Act, the title to the 
easement was expressly preserved by sec. 55 and was not divested by sec- 
tion 57. 

In Clark v. Hopkins 17 N.Z.L.R. 201, in the Court of Appeal, ConoUy 
and Pennefather J.J. were of opinion that section 57 prevented an ease- 
ment being acquired by prescription, though the user had conmienced 
before the Act came into force and whilst the servient tenement was under 
the Act of 1870. Prendergast C.J. declined to express an opinion on the 
point which had not been raised by the pleadings. 

Mortgages, — ^The section is not applicable to mortgages ; but the Act 
does not provide any means for vacating the registration of a mortgage 
barred by the Statutes of Limitation. 

CERTIFICATE OF TITLE. 

58. Every registered proprietor of an estate of freehold in Registered 
possession in land under this Act, shall be entitled to a cer- enSled to 
tificate of title for the same in the Form B in the Second certificate 
Schedule, or as near thereto as the nature of the interest will ^ . ^' 
permit. But no certificate of title shall issue for any undefined 

interest {%.) 

(i) There does not appear to be any doubt that mines and minerals 
can be severed in fee from the land ; but it lb doubtful whether a sep- 
arate oertifioate of title can issue for them. The Statute provides for the 
iasue of more than one certificate relating to the same land only where 
there are tenants in common : sec. 62. Where successive estates are 
created, only the owner for the time being of the freehold estate in pop. 
session is entitled to a certificate for his estate (s. 80). 

59. The Eegistrar shall note upon such certificate, in such Existing 
manner as to preserve their priority, the memorials of all ^^'^^ i^ 
unsatisfied mortgages, leases, and other estates and interests, be noted in 
outstanding or otherwise, to which the land is subject at the®^'^*^^*® 
time of issuing such certificate ; and, in case of a certificate ^' ' ** 
issued to a minor, or person under other legal disability, the 
Begistrar shall, in such certificate, state the particulars of 

such disability so far as he has notice or knowledge thereof. 

60. Every certificate issued pursuant to any dealing under Certificate, 
this Act shall bear even date with the registration of such datei 
dealing, unless such dealing shall have been originally entered o.f. s. 13 

(1871) 
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on the Proyisional Begister, in wluch case tlie certificate sLall 
bear even date with the registration of the Crown grant, or 
with the date of reception by the Begistrar of the Qovemor's 
warrant for issue of a certificate in lieu of grant, as the case 
may be. 

A certificate of title issued in the name of a registered pro- 
prietor in lieu of a cancelled certificate may be expressed to 
take effect as from the date of the certificate orginally issued 
to such proprietor in respect of the same estate or interest. 

61. Whenever any easement or incorporeal right, other than 
an annuity or rent-charge in or over any land under this Act, 
is created for the purpose of being annexed to, or used and 
enjoyed together with, other land under this Act, theEegistrar 
shall enter a memorial of the instrument creating such ease- 
ment or incorporeal right upon the grant or certificate of title 
of such other land, and such memorial shall, as from the date 
of entiy thereof, have the effect of including such easement in 
such g^ant or certificate of title, as appurtenant to the land 
therein described (j.) 

{j) This section relates only to the registration of an easement as 
appurtenant to the dominant tenement, the creation of the easement qtiA 
the servient tenement falling under section 76. 

The omission of the Registrar to record the easement on the certificate 
of the dominant tenement will not relieve the servient tenement of its 
liability: James v, Stevenson (1893), A.G. 162, on appeal from the 
Supreme Court of Victoria. In that case the easement was created prior 
to the issue of the certificate of title of the dominant tenement. 

62. When two or more persons are entitled as tenants in 
"^^?^^n(}QiQmon to undivided shares in any land, each such person 
separate shall he entitled to receive a separate certificate for his un- 
certificates divided share : Provided that tenants in common shall not be 
cf. 8. 93 l)ound to take separate certificates unless and until they shall 

require to make separate dealings with their respective 

interests (k.) 

(k) If the interests of tenants in common are undefined separate certi- 
cates cannot be issued : sec. 58. 

In ex. p. Locke 4 N.Z. Jur (N.S.) S.G. 15, Frendergast C.J. was of 

opinion that under the Act of 1870 the interest of a tenant in common 

must have been defined before an application to register a dealing in 

respect of it could be entertained ; but under Section 93 of the Act of 

. 1870 tenants in common were hound to take out separate certificates. 
Issue oi 
certificate ^^* ^^® Begistrar shall not be bound to issue a certificate 

may be of title upon any application in respect of which notice is 

for four- li©r©l)y required to be given by advertisement until after the 
teeiidays 
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expiratioii of fourteen days from the time limited in sucli ad- ^ oertain 
yertisement. 

64. If any certificate, whether on the first bringing of l^^d^JJ^^*® 
under this Act or otherwise, shall be issued in the name of a void 
person who shall have previously died, such certificate shall *^^?^^ 
not be void, but the land comprised therein shall devolve in x^ame of 
like manner as if such certificate had been issued immediately person de- 
prior to such death. ^1 ^^ 3^ 

65. Every certificate of title duly authenticated under the Certificate 
hand and seal of the Eegistrar (Z.) shall be received in aUtobeevi- 
Courts of law and equity as evidence of the particulars therein proprietor- 
set forth or indorsed thereon, and of their being entered in the ship. 
Register, and shall, unless the contrary be proved by produc- °-** *• ^® 
tion of the Hegister or a certified copy thereof, be conclusive 
evidence that the person named in such certificate of title, or 

in any entry thereon, as seised of or as taking estate or interest 
in the land therein described, is seised or possessed of such 
land for the estate or interest therein specified as from the date 
of such certificate or as from the date from which the same is 
expressed to take effect, and that the property comprised in 
such certificate has been duly brought under this Act. 

(Q The certificate here referred to is the duplicate certificate, which is 
made condnsiye evidence of the title of the proprietor to the estate shewn 
by it, unless the contrary is proved by the production of the Register : 
Loudon tf, Mcari&on 14 N.Z.L.ft. 245. 

A person proposing to deal with the proprietor should not rely upon 
the duplicate certificate, as it does not necessarily shew the true state of 
the titie, and in any case it does not shew caveats or charging orders 
entered against the land : see Miller v, Davy 7 N.Z.L.B. 615. 

66. No certificate of title shall be impeached or defeasible Certificate 

on the ground of want of notice or of insufficient notice to the ?°*^ **^ P® ^ 
o , impeached 

application to bring the land therein described under this Act, ^ | g 39 
or on account of any error, omission, or informality in such 
application or in the proceedings pursuant thereto. 

67. Any certificate of title issued upon the first bringing Certificate 
of land under this Act, and every certificate of title issued in J^^ oases." 
respect of the same land, or any part thereof, to any person o.f . s. 139 
claiming or deriving title under or through the applicant pro- 
prietor, shall be void as against the titie of any person 
adversely in actual occupation of and rightfully entitied to 

such land, or any part thereof, at the time when such land 
was so brought under this Act, and continuing in such occupa- 
tion at the time of any subsequent certificate of titie being 
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issued in respect of the said land (m.) ; but every such cer- 
tificate shall be as valid and effectual against the title of any 
other person as if such adverse occupation did not exist. 

(m) A taking possessioxi of land by olaixnants, without ousting a 
tenant who holds it from the applicant owner, is merely a trespaM, and 
not an adverse possession within the meaning of this seotion : Coleman «. 
Riria Puwhanga N.Z.L.R. 4 S.O. 230. 

A certificate is void as to any public road or reserve wrong^fully in- 
cluded in it: sec. 6 Amending Act of 1889 post. 

Errors in 68. The Registrar may, upon such evidence as shall appear 
ma^bs' ^ ^^^"^ sufficient, subject to any regulations under this Act, 
corrected, correct errors and supply omissions in certificates of title or in 
c.f. s. 19 the Register, or in any entry therein, and may call in the 

outstanding instrument of title for that purpose. 
Holder of 69. In case it shall appear to the satisfaction of the Registrar 
obtain^ that any certificate of title or other instrument has been issued 
through in error, or contains any misdescription of land or of boimd- 
error or *^®^> ^^ *^** ^^7 ©i^try or indorsement has been made in error, 
wrongful- or that any grant, certificate, instrument, entry, or indorse- 
ed'^ivbe^®^* has been fraudulently or wrongfully obtained, or is 
required to fraudulently or wrongfully retained, he may require the 
surrender person to whom such grant, certificate, or instrument has been 
c.f. s. 140 ^ issued, or by whom it is retained, to deliver up the same 

for the purpose of being cancelled or corrected, as the case 

may require. 

In default, 70. In case such person shall refuse or neglect to comply 

"J^^® , with such request, or cannot be found, the Registrar may apply 

to Sup- to a Judge of the Supreme Court to issue a summons for such 

^"^ person to appear before such Court or Judge and show cause 

c.f. s. 140 ^^y ^VL(^ grant, certificate, or other instrument should not be 

delivered up as aforesaid (n. ) ; and, if such person when served 

with such summons shall neglect or refuse to attend before 

such Judge or Court at the time therein appointed, such Judge 

may issue a warrant authorizing and directing the person so 

summoned to be apprehended and brought before a Judge of 

the Supreme Court for examination. 

(n) For an instance of the issue of a summons see In the matter of a 
Lease between Ngapaki te Puni and Sir James Hector 3 Gkkz. L.R. 133. 

In a case decided upon a Judge's summons under Section 140 of the 
Act of 1870 corresponding with s.s. 69 and 70 of the present Act, 
Williams J. held, that the section was intended to provide a speedy 
remedy in amending the errors or mistakes of the officers of the depart- 
ment, or for oancellin^j iostroments obtained from, or entries made by 
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tbem, ihroiigli the frand of lome person : and did not confer power to 
cancel the regifitration of an instrument obtained and registered in fraud 
of a person having an' equitable title. His Honour held that the person 
depriyed must proceed by an equity suit, protecting himself in the mean- 
time by oareat : In re Benjcvmin 2 N.Z. Jur. (N.S.S.C.) 163. 

In Parcwne v. Matthews 6 N.Z.L.R. 744, Prendergast O.J. thought that 
the Registrar could afford relief under Section 69, if it appeared to his 
satisfaction that the registration of a Yoid instrument had been wrong- 
fully obtained, or made in error ; but that the Registrar could not be 
compelled to do so upon a Judge's summons. 

Orders have been made upon summons under this section for the 
delivery up of the title to enable cancellation by the Registrar of forged 
instruments, (ex. p. Batham 6 N.Z.L.R 342 : ex. p. Davy 6 N.Z.L. 
R. 760) ; and also to enable the correction by him of a certificate of title 
erroneously including land vested in the Crown (In re Cargill 7 N.Z.L.R. 
481). In these cases the orders were made without objection being taken 
to the jurisdiction, but in the case of ex. p. Davy, ante, Prendergast G.J. 
doubted whether the Registrar is competent to cancel the regfistration of 
an instrument alleged to be forged, without a judgment of the Supreme 
Court authorising him to do so. 

71. Upon the appearance before the Court or Judge of any Person 
person summoned or brought up by virtue of a warrant as |[^^^^^ 
aforesaid, the Court or Judge may examine such person upon may be 
oath, and, in case the same shall seem proper, may order such J^"^***®^ 
person to deliver up such grant, certificate of title, or other ©f, s. 141 
instrument as aforesaid, and, upon refusal or neglect by such 
person to comply with such order, may commit such person to 

any convenient prison. 

72. In such case, or in case such person shall have absconded, Court may 
so that summons cannot be served upon him, the Registrar °'^®^ ^^"^ 
shall, if the circumstances of the case require it, issue to the to issue. 
proprietor of the said land such certificate of title or other in- c.f. s. 141 
strument as is herein provided to be issued in the case of any 

grant or certificate of title being lost, mislaid, or destroyed, 
and shall enter in the Register notice of the issuing of such 
certificate of title or other instrument, and the circumstances 
under which the same was issued, and such other particulars as 
he may deem necessary. 

73. Upon the recoveiy of any land, estate, or interest by any Court may 
proceeding in any Court from the person registered as pro- ^^"^^^ ^^^' 
prietor thereof, the Court or Judge, in any case in which such tificate of 
proceeding is not expressly barred, may direct the Registrar *^*^® '°^® 
to cancel any certificate of title or other instrument, or any ^ ^ g ^^2 
entry or memorial in the Register relating to such land, and 

E 
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to substitute sucli certificate of title or entry as the drcum- 
stances of the case may require, and the Begistrar shall give 
effect to such order accordingly, 
mav^daim '^^' ^P^^ *^® application of any registered proprietor of land 
single oer- held under separate grants or certificates of title, or under one 
*Uo^*^f^ grant or certificate, the Begistrar may issue to such proprietor 
several, a single certificate of title for the whole of such land, or several 
c.f. 8. 103 certificates, each containing portion of such land, so far as the 
same may be done consistently with any regulations for the 
time being in force ; and upon issuing any such certificate tke 
Begistrar shall cancel the grant or previous certificate, aad 
shall note thereupon a ref erenccr to the certificate of title issued 
in lieu thereof, 
tion may '^^^ ^ *-^® event of any grant or certificate of title being lost, 
be made mislaid, or destroyed, the registered proprietor, together with. 
I^s^"^ ""* other persons, if any, having knowledge of the circumstances, 
original may make a statutory declaration stating the facts of the case, 

cTf m ' *^® ^^^^ ^^^ descriptions of the registered owners, and the 
particulars of all mortgages, incumbrances, or other matters 
affecting such land and the title thereto, to the best of de- 
clarant's knowledge and belief, 
^^^•fi ^^® Begistrar, if satisfied as to the truth of such declara- 
oate may ' ^^n, may issue a provisional certificate of title, which pro- 
be issued, visional certificate shall contaiii an exact copy of the origincd 
grant or certificate and of every memorandum and indorse- 
ment thereon, and shall also contain a statement of the 
circumstances under which such provisional certificate is 
issued ; and the Begistrar shall at the same time enter in the 
Begister notice of the issuing of such provisional certificate and 
the date thereof, and the circumstances under which it was 
issued. 
Effect of The Begistrar before issuing such provisional certificate 
^^c^ifiM "8^*^^ 8^^® ^* least fourteen days' notice of his intention so to 
cate. do in the Gazette and in at least one newspaper published in 

the colony. 

Such provisional certificate shall be available for all pur- 
poses and uses for which the grant or certificate of title so 
lost or mislaid would have been available, and as valid to all 
intents as such lost grant or certificate. 

TBANSFEBS. 

Transfer 76. When land under this Act, or any estate or interest 
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therein, is intended to be transferred (p.), or ftnj right-of-way by regis- 
or other easement is intended to be created, the registered ^^P"^ 
proprietor may execute for the purpose of registration a how 
memorandum of transfer in the Form in the Second ®*®°*^- 
Schedule, which memorandum shall, for description of the ^ ' ^' ^^ 
land intended to be dealt with, refer to the proper folium of (1871) 
the Begister, with such further description as may be neces- 
saiy, and shall contain a precise statement of the estate or 
interest intended to be transferred or created (p.) 

(o) It is sufficient for the vendor to show a title in himself on the face 
of the Register, without deducing or proving it as would be done under 
the general law. The purchaser should verify the title by inspection of 
the Register, and should also search the register for caveats, charg:ing 
orders, and registration abstracts. The purchaser should also ascertain 
that the area and boundaries of the land, as occupied, correspond with 
the area and boundaries given in the certificate of title. Where the 
property is in the possession of a tenant inquiry should be made in re- 
gard to the terms of his tenancy. If the title is only on the Provisional 
R^[ister the purchaser should alao satisfy himself that the title placed on 
the Provisional Register is a good one. 

(p) By Section 8 of the Amending Act of 1889 the Registrar may dis- 
pense with the requirements of this section as to the mode of description 
of the land (i.e. the reference to the folium of the Register), and by 
Section 4 an instrument is made good for the purpose of affecting a 
dealing though it was executed at a time when the person executing was 
not actually on the register. 

Tbese sections were passed in consequence of a decision of Prender- 
gast C.J. {Paraone v, MatthewM 6 N.Z.L.R. 744) to the effect that Section 
76 of the principal Act is mandatory, and could only be complied with 
by an instrument executed after the land is under the Act, though 
counsel in the Court of Appeal declined to argue in support of the 
decision on that point, and the appeal was decided on other points 
{Afatthews v. Paraone 7 N.Z.L.R. 628). 

77. If any memorandum of transfer purports to transfer the New cer- 
whole of the land decribed in a grant or certificate of title for ^i^oate to 
all the estate and interest therein of any registered proprietor, unneoes- 
it shall not be necessarj' for the Registrar to cancel such grant sary if 

or certificate, but the memorial of such transfer indorsed on land trans- 
such grant or certificate shall be as good evidence that the *erred. 
transferee named in such memorial is seised of all the estate n87^i\ 
and interest in the said land of the person whose interest is 
expressed to be transferred, subject as in such grant or cer- 
tificate mentioned or thereon indorsed, as if a certificate of 
title had been issued for the same in the name of the 
« transferee. 

78. If the transfer purports to transfer an estate of freehold Certificate 
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to be oan- in poeB68BioB, not being a lease for a life or lives inpart of ihe 
tranafer of ^^^^ described in any grant or oertificate, the transferor shall 
Twrtion of surrender such grant or certificate to the Hegistrar, and the 
^.^'' indorsement thereon by the Registrar of a memorial of each 
transfer shall have the effect of cancelling such grant or cer- 
tificate so far as relates to the land transferred. 
ISfew oer- 79. The Hegistrar, upon cancelling any grant or eertifioaite 
be usned ^J ii^dorsement as aforesaid, shall issue to the traasf eiee a 
for pOTtion certificate ol title to the land tranrierred, and shall retain the 
red ai^~ partially-cancelled grant or certificate, and when required by 
for balaaoe person entitled thereto shall issue to such person a certificate 
of title for the untransf erred balance of the land, or for any 
portion thereof (q,) 

(q) Amended by Section 4 of the Amending Act of 1888 onder which 
the Begistrar may, at bis discretion, allow the person entitled to the 
nntransferred balanoe of the land to retain the portially-canoelled cer- 
tificate, inirtywd of issiiing a new certificate. 

^^^^ 80. The registered proprietor of land under this Act— 
reyersioii, May transfer such land to his wife, or, 

Tema^deit jf ^ married woman, may make such transfer to her 

may be % 

created. husband, or, 

cd, 8. 92 May make a transfer to himself jointly with any other 

person or persons, and 
Create or execute any powers of appointment, or limit 
any estates, whether by remainder or in reversion, 
and whether contingent or otherwise, and lor that 
purpose may modify or alter any form of transfer 
hereby prescribed. 
Certificate In case of the limitation of successive intereste as aforesaid 
^^^^1^^' the Registrar shall cancel the grant or certificate evidencing 
possession the title of the transferor, and shall issue a certificate in the 
^' name of the person entitled to the freehold estate in posses- 
sion for such estate as he is entitled to, and the persons suc- 
cessively entitled in reversion or remainder shall be entitled to 
be registered by virtue of the limitations in their favour in 
such instrument expressed, and each such person upon his 
estate becoming vested in possession shall be entitled to a 

certificate of title for the same (r.) 

(r) In the introduction it is said (p. 13) that where a sacoession of 
freehold estates is created, the owner of the freehold estate in possession 
for the time being receives a certificate in respect of his estate, and the 
owners of estates in reversion or remainder are registered on the partiaHy* 
cancelled original certificate. The authors are informed th^t where a 






]i£e estate is oreatod, the practice la to cancel the original certificate 
entirely and issue a certificate for the life estate with an endorsement 
thereon giving the names of remainderances or a brief description of the 
sabseqnent interests. It is submitted that the practice is erroneous, as 
its effect is to leave on the Register no title against which dealings with 
re^wnions or renudnden can be property registered. In most cases the 
diiSoolty may be overcome by creating a term of years, e.g. a term of 
99 years if the lessee shall live so long, in lieu of a freehold estate for 
life. 

81. In eyerj transfer of land subject to a mortgage there implied 

shall be implied a covenant on the part of the tranirferee to?^^,^°^ 

_ , - m transfer 

and with the transferor to pay the interest or other payments of equity 

thereafter to become due by virtue of such mortgage at the ^f redemp- 
time and in manner therein specified for payment thereof, and ^ f g^ 52 
to pay the principal sum when and as the same shall become 
due, and to keep harmless and indemnified the transferor in 
respect of such payments, and in respect of all liability on 
aooonnt of the future observance of the covenants and condi- 
tions on the part of the transferor in such mortgage ex- 
pressed or implied. 

82. A registered mortgage or lease may be transferred by p*"'**®' 
memorandum of transfer as aforesaid, or by an instrument in mortgage, 
the Form G- of the Second Schedule, which instrument may be c.f. s. 69 
indorsed upon the memorandum of mortgage or lease, and 

upon such memorandum of transfer or other instrument being 
roistered the estate or interest of the transferor as set forth in 
such instrument, with all rights, powers, and privileges there- 
to belonging or appertaining, shall pass to the transferee {s,) 

{») When the registered peoprietor of the fee takes a transfer of a 
leasehold interest in the same land, the term merges in the fee for the 
benefit of the mortgagee of the fee immediately upon registration of the 
transfer. If the leasehold interest, when transferred, is subject to any 
mortgage, the term subsists for the benefit of the mortgagee, but, quoad 
the estate of the proprietor of the fee, it probably merges on registration 
of the transfer : Smith v. Davy N.Z.L.R. 2 S.C. 398 per Richmond J. 

83. Such transferee shall thereupon become subject to and Bights of 
liable for all and every the same requirements and liabilities tnmsferee. 
tb which he would have been subject and liable if named in^o*^' ' 
such instrument orig^ally as mortgagee or lessee of such land, 

estate, or interest (t.); and by virtue of every such transfer as 
is hereinbefore mentioned the right to sue upon any me^iior- 
andnm of mortgage or other instrument, and to recover any 
debt, sum of money, annuily, or damages thereunder (not- 
withstanding the same may be deemed or held to constitute a 
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chose in action), and all interest in any such debt, sum of 

money, annuity, or damages, shall be transferred so as to vest 

the same at law as well as in equity in the transferee thereof. 

Saving Provided always that nothing herein contained shall prevent 

SuTO^e * ^^^ of competent jurisdiction from giving effect to any 

Court to trusts afEecting the said debt, simi of money, annuity, or dam- 

to^knst^^ ages in case the transferee shall hold the same as a trustee for 

any other person. 

(Q This section does not alter tlie rule that the liability of an assignee 
of a lease to the lessor (and to the lessee under his implied right of 
indemnity) upon the covenants of the lease, being founded upon privity 
of estate, obtains so long as the assignee's estate lasts and no longer i,e, 
whilst he continues to be the registered proprietor of the lease. This 
was established in WiUon v, BrighUing N.Z.L.R. 4 C.A. 4 decided upon 
the corresponding section of the Act of 1870. On the authority of that 
case it would seem that the operation of the section does not extend 
to merely personal covenants. 

The transferee does not become liable to the lessor until his transfer is 
registered. In re Ross and McNeil N.Z.L.R. 6 B.C. 322 and c.f. Mayor 
of Timaru v. Hoare 16 N.Z.L.R. 682 

Implied 84. In every transfer of a lease as aforesaid there shall be 

in transfer ™P^®^ ^ covenant by and on the part of the transferee with 

of lease the transferor that the transferee will thenceforth pay the rent 

by the said lease reserved, and perform and observe all the 

covenants in the said lease expressed or implied on the part of 

the lessee to be observed and performed ; and will indemnify 

and keep harmless the transferor and his representatives from 

and against all actions, suits, claims, and expenses in respect of 

the non-payment of such rent, or the breach or non-observance 

of such covenants or any of them (u.) 

{u) The Act of 1870 did not contain any section similar to this. 

Memoran- 85. Whenever any order shall be made by any Court of 

oSer^of competent jurisdiction vesting any estate or interest imder this 

Court Act in any person, the Registrar, upon being served with an 

yestmges- qQ^qq qq^j Qf g^^h order, shall enter a memorandum thereof in 
tate or m- ^•' ' • . i j 

teresttobethe Register, and on the outstanding instrument of title, and 

entered on^^^^j[2 ^^^^ entry shall be made the said order shall have no 

Kegister. •' 

c.f. 8. 117 ®^®ct in vesting or transferring the said estate or interest. 

LEASES. 

Leases, 86. When any land under this Act is intended to be leased 

c f 8 53 ^^ demised for a life or lives, or for any term not less than 

three years (i;.), the proprietor shall execute a memorandum of 
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lease in the Form D in the Second Schedule, and such instru- 
ment shall, for description of the land intended to be dealt 
with, refer to the grant or certificate of title, or shall give such 
other description as may be necessary (to.) 

{v) In Fhmoran v. Weir N.Z.L.R. 6 S.C. 280, Prendergast O.J. held that 
tenancies for terms not exceeding three years, being incapable of regis- 
tration, were not affected by the provisions of the Act. 

Section 9 of the Amending Act of 1888 now provides that leases for 
less than three years may be registered, but no lease or agreement for a 
lease for less than three years is to be void by reason only of a memoran- 
dum of lease not having been executed or registered. 

Leases are required to be by deed unless for a term not exceedmg a 
year: Section 35 of The Property Law Consolidation Act 1883. 

Any tenancy not exceeding a year may be created by agreement in 
writing or by parol, and if there be a tenancy and no such agreement as 
to its duration, it is to be deemed a tenancy determinable by one month's 
notice in writing : Section 3 of The Property Law Consolidation Act 1883 
Amendment Act 1885. 

An actual demise for a term not exceeding a year is good under these 
sections without writing. But no action can be brought upon a verbal 
agreement for letting which does not amount to an actual demise, if 
possession has not been taken under it, inasmuch as such an agreement 
is within Section 4 of the Statute of Frauds, which requires a contract 
of lands to be in writing before it can be sued upon. Any words suf- 
ficient to explain the intention of the parties that the one shall divest 
himself of the possession and the other come into it for a definite term, 
though the term is to commence from a future day, will amount to an 
actual demise : 0*Stdlivan v. Brown 16 N.Z.L.R. 567. 

{to) An unregistered lease for three years or more trans(f ers no interest 
in the land, but takes effect only as a contract: Otctgo Harbour Board v, 
Spedding N.Z.L.R. 4 S.C. 272 ; Waitara v, McOovem 18 N.Z.L.R. 372. 

In the case of Edwards v. Wallace N.Z.L.R. I S.C. 134, Williams J. 
decided that a tenant who occupies under an agreement or unregistered 
lease for more than three yeau^ is a tenant at will only ; but that case 
was decided before the passing of The Law Amendment Act 1882, and 
since that Act an unregistered lease or agreement, of which specific per- 
formance would be granted, is, for the purpose of determining the rights 
and liabilities of the parties, equivalent to an actual lease in a Court 
which has jurisdiction to grant specific performance : WcUsh v. Lonsdale 
26 Ch.D. 559; Morris v. Montague N.Z.L.R. 2 S.C. 418; Foster v. Beeves 
(1892) 2 Q.B. 256. 

A tenant under an unregistered instrument has a good equitable 
answer to an action for possession brought by a purchaser of the fee 
registered in fraud of the tenant, even if specific performance is not 
claimed in the action : JFtnnoran v. Weir N.Z.Ij.R. 5 S.C. 280. 

The registration of an invalid lease does not as between the lessor and 
the original lessee give any validity to the lease, and does not estoip 
either party from asserting the invalidity : Ota^fo Harbour Board v, 
Spedding^ supra; Moore v. The Ptiblic Trustee 3 Gaz. .L.R. 207; but a 
registered transfer of the lease will confer a good title upon the trans- 
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feree who will be estopped from denying the validity of the lease: 
Moore v. The Public Trwtee^ tupra. 
Covenant 87. A right for or covenant by the lessee to purchase the 
rmS^ase ^^^^ ^^^ ^® stipulated in a memorandum of lease ; and in case 
c.f. B 63 tl^® lessee shall pay the purchase-money, and otherwise observe 
his covenants expressed and impHed in such instrument, the 
lessor shall be bound to execute a memorandum of transfer, 
and to perform all other necessary acts for the purpose of 
transferring to the lessee the said land and the fee-simple 
thereof. 
Lease not 88. No lease of mortgaged or incumbered land shall be 
^^gZ^^^^-^ ^V>^ tt« mortgagee except so far as such mortgagee 
without shall have consented thereto (a.) 

consent. ^^pj ^g ^j^g mortgagor retains the legal estate under the Act, he can 

create a valid term of years in the land, which the mortgagee may avoid 
or not at his option. Evidence from which under the general law a new 
tenancy would be inferred between the mortgagee and the mortgagor's 
tenant, may, under the Act, be sufficient to show a recognition by the 
mortgagee of the tenancy under the mortgagor: Thomson v. Fmlay 
N.Z.L.R. 5 B.C. 203. 

Surrender 89. The surrender of a lease by agreement between the 
parties may be effected by indorsing thereon the word 
"surrendered," and such indorsement, if signed by all neces- 
sary parties and attested, shall be noted on the register and 
on the outstanding certificate of title, and shall thereupon 
operate to vest all the estate and interest of the lessee in the 
person entitled to the reversion. But no lease subject to 
mortgage or underlease shall be surrendered without the 
consent of the mortgagee or sub-lessee. 
Implied 90. In every memorandum of lease there shall be implied 
on part of *^® following covenants against the lessee, that is to say, — 
lessee. (1.) That he will pay the rent thereby reserved at the 

^'^' ®* ^^ times therein mentioned, and all rates and taxes 

which may be payable in respect of the demised 
property during the continuance of the lease : 
(2.) That he will keep and yield up the demised property 
in good and tenantable repair. 
Implied 91. In every memorandum of lease there shall also be 
on part of i^iplied the following powers in the lessor, that is to say, — 
lessor. (1.) That he may, by himself or his agents, at all 

^•^' ^* ^^ reasonable times, enter upon the demised pro- 

perty and view the state of repair thereof, and 
may serve upon the lessee, or leave at his last or 
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usual place of abode in the colony or upon the 
demised property, a notice in writing of any defect, 
requiring him, within a reasonable time to be 
therein prescribed, to repair the same : 
(2.) That in case the rent or any part thereof shall be in 
arrear for the space of six months, although no 
formal demand for payment shall have been made, 
or in case default shall be made in the fulfilment 
or observance of any covenant or condition, whether 
expressed or implied, in such lease on the part of 
the lessee, and shall be continued for the space of 
six months, or in case the repairs required by 
such notice as aforesaid shall not have been com- 
pleted within the time therein specified, such lessor 
may re-enter upon and take possession of such 

demised premises (y.) 
The validity of the power of re-entry does not depend upon regis, 
txation. There may therefore be a re-entry for a breach occurring prior 
to the registration of the lease : WiParata Wipunahauv. Puhi Wi Parata 
3 Gaz. L.R. 125. 

92. In case of re-entry and recovery of possession of any Re-entry 
leasehold premises, either by process of law or by exercise of °^*®**°''» 
any power of re-entry in the lease contained or implied, the 
Registrar shall, upon proof to his satisfaction of such re-entry, 
and of actual recovery of possession, notify such re-entry upon 
the Begister and upon the outstanding instrument of title, if 
produced to him for that purpose. And the estate of the lessee, 
and of every person claiming through or under him, shall 
thereupon cease and determine, but without releasing him or 
them from liability in respect of the breach or non-observance 
of any covenant or condition in such lease contained or implied : 
Provided that unless such re-entry and recovery of possession 
has been by formal process of law, the Registrar shall require 
notice of application to register the same to be served on all 
persons interested under the lease, or failing such notice, shall 
give at least one calendar month's notice of such application 
by publication in the GazettCy and in some newspaper published 
in the district, before making any entry upon the Register («.) 

(z) Section 102 of the Land Act 1892 provides that in every case of 
the forfeiture of any lease or license under that Act, the Commissioner 
may send to the District Land Registrar a notice of such forfeiture, 
which shall be a sufficient authority for the Rej^^istrar to enter upon the 
Register a note of the forfeiture and of the cancellation of the lease or 
license, as the case may be : see Weetman v, Angland 3 Gaz. L.R. 22. 
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MOBTGAOES. 

Mortgages ^3. Whenever any estate or interest under this Act is in- 
tended to be charged with or made security for payment of any 
money the registered proprietor shall execute a memorandum 
in the Form E or F in the Second Schedule as may be applic- 
able to the case, and every such instrument shall contain a 
precise statement of the estate or interest intended to be 
charged, and shall, for description of the land, refer to the 
proper folium of the Beg^ster, and shall give such other 

description as may be necessary (a.) 

(a) A mortgage is not properly registrable under the Act if it con- 
tains any matter foreign to the mortgage transaction, such as a covenant 
capable of running with the land after the discharge of the mortgage : 
Staples V. Mackay 11 N.Z.L.R. 258: c.f. cases cited in note to Section 37. 

There is no right of consolidation under the Act : Wilkin v. Deans 6 
N.Z.L.R. 426 ; and the doctrine of tacking is, of course, inapplicable. 

94. A mortgage under this Act shall have effect as a security, 
but shall not operate as a transfer of the estate or interest so 
charged (6.) In case of a mortgage by a mortgagee of his 
estate or interest in a mortgage, the person in whose favour 
such charge is created shall be deemed the transferee of such 
estate or int<^rest, and shall have all rights and powers as such, 
subject to the provisoes and conditions expressed in such sub- 
mortgage, or implied therein by virtue hereof (c.) 

(b) A mortgage under the Act is a charge with a power of sale: 
JeUicoe v. Wellington Loan Co. N.Z.L.R. 4 S.C. 330 ; Thomson v. FitUay 
N.Z.L.R. 5 S.C. 203 ; King v. StuaH N.Z.L.R. 6 S.C. 304. 

A mortgage of leaseholds gives to the mortgagee a charge upon the 
benefit of all the lessor's covenants contained in the lease which run with 
the land. The charge extends to a covenant relating to something not 
in existence at the time of the demise, even if the assigns of the lessee 
are not expressly named in the lease, the benefit of the covenant extend- 
ing to assigns by virtue of Section 214 : Official Assignee v. Deal 6 N.Z.L.R. 
636 and on appeal 7 N.Z.L.R. 9. 

(c) The rights and powers of a transferee are specified in Section 83. 
A submortgage constitutes'an absolute assignment of the mortgage debt 
to the mortgagee, within the meaning of Section 39 of The Property Law 
Consolidation Act 1883, and consequently gives to the mortgagee a direct 
right of action in respect of it : Tancred v. Delagoa Bay and JSlaat Africa 
RaUway Co. 23 Q.B.D. 239. 

A submortgage may also be effected by an absolute transfer, subject 
to a right of redemption conferred by an instrument outside the Act, 
which can be protected by caveat. 

95. In every mortgage of land there shall be implied 
on parTof agaii^st the mortgagor a covenant that he will repair and keep 
mortgagor in repair all buildings or other improvements erected and made 
oXb.68 
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upon such land, and that the mortgagee may at all convenient 
times, until such mortgage be redeemed, be at liberty, with or 
without surveyors or others, to enter into and upon such land, 
to view and inspect the state of repair of such buildings or 
improvements. 

96. The mortgagee, upon default in payment of the principal Hortga- 

sum, interest, annuity, or rent-charge secured by any mortgage, f^J^^^ 
or of any part thereof, may enter into possession of the fault en- 
mortgaged land by receiving the rents and profits thereof, or^^^^j^ 
in case the mortgagor himself shall- be in occupation of the o.f , g. 62 
mortgaged premises, may distrain and sell the goods and 
chattels of such mortgagor in and upon the said premises, and 
may retain out of the proceeds thereof the moneys which shall 
be so in arrear, with all costs and expenses of such distress 
and sale, or may bring an action for possession of the said 
land either before or after entering into the receipt of the rents 
and profits thereof or making any distress as aforesaid, and 
either before or after any sale of such land shall be effected 
under the power of sale given or implied in his mortgage (d.) 

{d) So much of this section as {i^ires to a mortgagee power to distrain 
and sell the good and chattels of the mortgagor is repealed by Section 7 
of the Amending Act of 1888. 

An attornment clause, if inserted in the mortgage, will be inoperative 
as regards chattels which are included in a bill of sale : Jellicoe v. Wd- 
ImgUm Loan Co. K.Z.L.R. 4 S.C. 330; Tadman v. Henman (1893) 2 Q.B. 
168 ; and, unless registered under The Chattels Transfer Act 1889, will 
be void as against the Official Assignee in bankruptcy and execution 
creditors of the mortgagor, if the chattels are left in the apparent pos- 
session of the mortgagor at the time of the bankruptcy or of the 
execution. 

97. Besides his remedy against the mortgagor, every mort- Mortga- 
gagee shall be entitled, after the principal sum, interest, ^ ™iiy 
annuity, or rent-charge, or any part thereof shall have become tenant to 
in arrear for twenty-one days, and after seven days have*^© 
elapsed from the date of application for the payment thereof to hig^^t. 
the occupier or tenant, to enter upon the mortgaged land and o.f . s. 63 
distrain and sell the goods and chattels of such occupier or 
tenant, and to retain thereout the moneys which shall be so in 
arrear, and all costs and expenses occasioned by such distress 

and sale : Provided that no occupier or tenant occupying such 
land shall be liable to pay to any mortgagee a greater sum 
than the amount of rent which, at the time of making such 
distress, may be then due from such occupier or tenant to the 
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mortgagor, or to the person daiming the said laad under tiie 
mortgagor, and any amount so paid shall be held to be pro 
tanto in satisfaction of such rent. 

Notice to 93 j^ ^j^g^ default be made in the payment of the principal' 
be given to . , -, m 

mortgagor sum, mterest, annuity, or rent-charge, or any part thereof 

ti "^teT" ^'^^'^'^ ^J *^y mortgage under this Act, or in the observance 

ercue of any covenant expressed or implied in any such mortgage, 

power of gjxd such default be continued for the space of one month, or 

c f L 59 ^^^ ^^^^ other period of time as may therein for that purpose 

8. 5 (1871) be expressly limited, the mortgagee may give to the mortgagor 

notice in writing to pay the money then due or owing on such. 

mortgage, or to observe the covenants therein expressed or 

implied, as the case may be, and that the power of sale wall be 

exercised if such default be continued, or may leave such 

notice on the land intended to be sold, or at the usual or last 

known place of abode in the colony of the mortgagor. 

Power of 99. After such default in payment or in observance of ooven- 

exercbed ^^^ continuing for the further space of one month from the date 

o.f . s. 60 of service of such notice, or for such other period as may in 

such instrument be for that purpose limited, such mortgagee is 

hereby authorized and empowered to seU the estate or interest 

so mortgaged, or any part thereof, either altogether or in lots 

by public auction, or by private contract, or partly by either of 

such modes of sale, and subject to such conditioils as he may 

think fit, and to buy in and resell the same without being liable 

for any loss occasioned thereby, and to make and execute all 

such instruments as shall be necessary for effecting the sale 

thereof ; aU which sales, contracts, matters, and things hereby 

authorized shall be as valid and effectual as if the mortgagor 

had made, done, or executed the same (e.) 

(e) The conditions precedent to the exercise of the power of sale con- 
tained in Sections 98 and 99 may be varied 'or dispensed with : PMie 
TrvMee v, Morrison 12 N.Z.L.R 423. 

In JBume v. Stuart N.Z.L.R. B, S.G. 247, Richmond J. expressed the 
opinion that under a mortgage which contains a clause declaring that 
the power of sale contained in the Act shall be exercisable immediately 
upon default in payment of the principal or interest money, where 
default is made in payment of interest before the principal becomes due, 
the mortgagee is not entitled to insist on the paymant of the principal 
money as a condition of his abstinence from the exercise of the power 
of sale, but is bound at any time before sale to accept his interest in 
arrear with expenses. 

Special proyisions are contained in other Acts in regard to exercising 
the power of sale in mortgages by natives, and in mortgages of lease 
holds held under the Crown. 
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By Tirtue of Section 9 of the Native Land Laws Amendment Act 
1896 a sale under mortgage, of land owned by a native, is required to be 
by public auction and to the highest bidder. Notice specifying the time 
and phce of sale must be given to the Commissioner of Crown Lands for 
the district, and published not less than three times in one or more news- 
papers circulating in the district; and three months must elapse from 
the publication and giving of the notices before the sale can take place. 

By Section 83 of The Land Act 1892 the following conditions are to be 
implied in every mortgage of land held nnder that Act, and the condi* 
tions are not to be varied to shorten the times or to increase the charges 
therein mentioned : — 

(a) No power of sale shall arise or accrue until after the expiration 

of one month following default ; 

(b) Every sale upon default shall be by public auction ; 

(c) Every sale shall be advertised in at least one newsjiaper circu- 

lating in the land district where the land is situate ; 

(d) No sale shall take place .earlier than fourteen days after the first 

publication of the advertisement notifying the sale ; 

(e) The mortgagor or his agent may, at any time before the actual 

sale, upon payment to the mortgagee or his agent of the 
principal and any other monies advanced, or which may have 
been paid to protect the security, and of interest on such 
principal and other monies calculated up to the date of such 
intended sale, together with a sum sufficient to cover the 
actual disbursements for advertising, and a oonmiifision not 
exceeding one-and-a-quarter per cent, on the sum secured 
as representing all other charges and expenses, be entided 
to a release of the security. Any sale proceeded with after 
tender of such amount shall, but only as between the mort- 
gagor and the mortgagee, be null and void if the mortgagor 
shall continue ready to pay the amount so tendered. 

100, The receipt or receipts in writing of the niortgagee [Receipt of 
shall be a sufficient discharge to the purchaser of such land, mort- 
estate, or interest, or of any portion thereof, for so much of his ^^ent 
parchase-money as may be thereby expressed to be received ; discharge, 
and no such purchaser shall be answerable for the loss, mis- ^*^* "* ^ 
application, or non-apjdication, or be obliged to see to the 
application of the purchase-money by him paid, nor shall he 

be concerned to inquire as to the fact of any default or notice 
haying been made or given as aforesaid. 

101. The purchase-money to arise from the sale of any such Applioa- 

land, estate, or interest shall be applied — *^*^^ ?^ 

, , * -^ , purchase- 

Firstly, in payment of the expenses occasioned by such money. 

sale (ee,) c.f. s. 60 

Secondly, in payment of the moneys which may then be 

due or owing to the mortgagee : 

Thirdly, in payment of subsequent registered mortgages 
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or incumbrances (if any) in lihe order of their 
priority : and the surplus (if any) shall be paid to 
the mortgagor as the case may be. 
{ee) Hiis does not predude the mortgage from retaimiig the same 
allowances as are made to mortgagees in England under the head of just 
allowances, such as expenses incurred for tiie preservation of the pro- 
perty : Naiiaiud Bank of N,Z» v. Barclay 17 N.Z.L.B. 819. 

Transfer, 102. Upon the registration of any transfer executed by a 

^^^ ' mortgagee for the purpose of such, sale, the estate or interest 

cf . 8. 61 of the mortgagor therein expressed to be transferred shall pass 

to and vest in the purchaser, freed and discharged from all 

liability on accoimt of such mortgage, or of any estate, or 

interest registered subsequent thereto (/.) 

(/) If the mortgagee sells expressly subject to a term of years created 
subsequently to the mortgage by the mortgagor, the purchaser cannot 
avoid the term : TAoTTUon v. Finlay N.Z.L.It. 5 S.C. 203. 

Mortga- IQ3 ^y mortgagee who shall have become entitled under 
sell this Act to exercise a power of sale may apply to the Registrar 

™|^^^ or Deputy Registrar of the Supreme Court, who shall be em- 
of Su- powered to act within the land registration district in which 
W^ the land intended to be sold is situated, to conduct such sale, 
cf. s. 6 Every Registrar or Deputy Registrar of the Supreme Court, 
(1880) by whom any land has been sold under the provisions of 
Vahdation u rphe Land Transfer Act Amendment Act, 1880," hereby re- 
pealed, shall be deemed to have been the proper Registrar to 
effect such sale. 

Registrar 104. Such Registrar or Deputy Registrar of the Supreme 

to fix time Court shall thereupon fix a convenient time (beinff within 
and place, , * . 

and to con- three months and not less than fourteen days of such applica- 

duct sale, tion) and a convenient place for such sale, and shall approve 

rissm^ proper conditions of sale and employ an auctioneer, and shall 

do all other necessary acts for effectuating such sale. 

But no sale shall be made under this Act until such Registrar 
or Deputy Registrar of the Supreme Court shall have been 
satisfied that all demands and notices (if any) required by 
this Act, or by the terms of such mortgage, have been given 
and made. 

Mortga. ^^^* ^^ ^^y ^^^ ^^^ ^^® mortgagee may be a bidder, and 
gee may may become the purchaser of the land or any part thereof, 
purchaser. ^^^^ ^^ *^® event of the mortgagee being declared the pur- 
c.f. s. 6 chaser, the Registrar or Deputy Registrar of the Supreme 
(1880) Court who eball have conducted 9uch sale, or hie successor iu 
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office, shall, on being required bo to do, execute a transfer of 

the land sold to such mortgagee or to such person as he shall 

direct, and such transfer shall be expressed to be made in 

exercise of such power of sale, and shall be signed by such 

Registrar or Deputy Begistrar of the Supreme Oourt, or his 

successor in office, in his own proper name, with the addition 

of his official description (j^) 

{ff) If the sale is to a stranger, the transfer will be executed by the 
mortgagee. 

106. On any sale conducted by a Registrar or Deputy Fees to be 
Begistrar of the Supreme Court there shall be paid by the ^®^ *"* 
vendor a fee, on completion of the purchase, of a percentage 

on and to be paid out of the purchase-money after the rate, 
where the purchase-money does not exceed two hundred 
pounds, of one per centum, and, where the purchase-money 
exceeds that sum, one quarter per centum on the remainder 
of the purchase-money, but in no case to exceed twenty 
pounds. Such fees shall be paid to the said Begistrar or 
Deputy Begistrar, and form part of the Consolidated Fund. 

107. Every transfer made and executed in favour of theRegistra- 
mortgagee or by his direction as aforesaid may be registered ^iS^er. 
under this Act ; and upon such registration the land, or the o.f. s. 6 
estate or interest of the mortgagor therein expressed to be (1^80) 
transferred, shall vest in the transferee freed and discharged 

from all liability on account of the mortgage under which 
such power of sale has been exercised, or of any estate or 
interest registered subsequent thereto. 

108. Upon the production of any memorandum by indorse- Discharge 
ment on the mortgage or otherwise, signed by the itnortgagee°l"*° j" 
and duly attested, discharging the land, estate, or interest effected, 
from the whole or part of the principal sum or annuity c«'* »• ^^ 
secured, or discharging any part of the land comprised in 

such mortgage from the whole or any part of such principal 
tfum or annuity, the Begistrar shall make an entry in the 
Begister and on the outstanding instrument of title, noting 
that such mortgage is discharged wholly or partially (pr.) 

Upon such entry being made, the land, estate or interest, 
mentioned or referred to in such memorandum, shall cease to 
be subject to or liable for such principal sum or annuity, or 
for the part thereof noted in such entry as discharged. 

The outstanding duplicate of every mortgage wholly or. 
partially discharged as aforesaid shall be surrendered to the 
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Begistrar to be oonoelled, or part-oancelled, as the case may 
be, unless the Hegistrar shall see reasonable cause to diBpense 
with such surrender. 

ig) The Act does not contain any provision similar to that contained in 
Section 60 of The Property Law Consolidation Act 1883, to the efiect 
that after default in payment of the principal the mortgagor can only 
redeem upon giving six calendar months' notice. In England the general 
rule is that after the day named for repayment of the loan has passed, 
the mortgagee is entitled to six calendar months* notice in writing or six 
months' interest in lieu of notice : Smith v. Smith (1891) 3 Ch. 550. In 
practice the English rule is followed with regard to mortgages under the 
Act. 

Ifmortga- 109. In case any mortgagee shall be absent from the 
^m*C^- colony, and there be no person authorized to give a receipt 
ny, mort- for the mortgage-money at or after the date appointed for 
SlSaw^ the redemption of any mortgage, the Colonial Treasurer may 
mortgage receive such mortgage-money, with all arrears of interest then 
n^^to ^^^ thereon, in trust for the mortgagee or other person en- 
Colonial titled thereto ; and thereupon the interest upon such mort- 
Treasurer, g^^g^ qjuqH cease to run or accrue (/t.) 

* * ** Upon presentation of the receipt of the Colonial Treasurer 

for the amount of the said mortgage-money and interest, the 
Hegistrar shall make an entry in the Hegister discharging 
such mortgage, stating the day and hour on which such entry 
is made, and such entry shall be a valid discharge for such 
mortgage, and shall have the same force and effect as is 
hereinbefore given to a like entry when made upon produc- 
tion of the mortgage with the receipt of the mortgagee ; and 
shall indorse on the grant, certificate of title, or other instru- 
ment as aforesaid, and also on the memorandum of mortgage, 
whenever those instruments shall be brought to him for that 
purpose, the several particulars hereinbefore directed to be 

indorsed upon each of such instruments respectively. 

(A) The mortgage monies are repayable in the colony notwithstanding 

that the monies have been lent by a mortgagpee who resides in England, 

and the mortgagee is not entitled to have the money sent to England free 

of charges and exchange : National Bank of N.Z. v. Barclay 17 

N.Z.L.B. 819. 

On death 110. Upon proof of the death of the annuitant, or of the 

^[jJJ^^" occurrence of the event or circumstance upon which, in ac- 

charge of cordance with the provisions of any instrument executed for 

^^^ the purpose of securing an annuity or continuing paym^it, 

entered, such annuity or payment shall cease to be payable ; and upon 

c.f. s. 66 proof that all arrears thereof have been paid, satisfied, or dis- 
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charged, the Begistrar BhaU make an entry in the Register of 
such satisfaction or discharge, and shall indorse the same on 
the outstanding duplicate of title, if produced to him for that 
purpose, and shall, if the same shall be surrendered to him, 
cancel the instrument, creating the incumbrance. 

111. Every mortgagee of land under this Act shall, asMortga- 
against the mortgagor and those claiming through or ^^der^^^^l 
him, if default shall have been made in payment of the in- a lessor for 
terest or annual or principal sum secured by any mortgage or'^^^ 
any part thereof for the time specified by this Act or other- on default, 
wise provided in such instrument, have all the like remedies o.f . s. 122 
for obtaining possession of the mortgaged land as a;re by law 

given to a landlord against a lessee or tenant whose term is 
expired or rent in arrear. 

112. No right of recovery of possession by any lessor or Bight of 
mortgagee of land under this Act shall extend to bar the right ^^i^,^^ 
of any mortgagee of any lease or any part thereof who shall to be 

not be in possession, so as such mortgagee pay all rent in ^^^^"^ 
anear, aad all cost and damages sustained by the lessor or ' * ' 
person entitled to exercise such right of recovery, and perform 
all the covenants and agreements which, on the part and 
behalf of the first lessee, are and oug^t to be performsd. 

113. £very mortgagee of leasehold land under the provi- Mortga- 
sions of this Act, or any person claiming the said land as ^P® ^ ,. 
purchaser or otherwise from or under such mortgagee, after after entry 
entering into possession of the said land, or the rents andji^^^^^ 
profits thereof, shall, during sudi possession and to the extent ^exit. 

of any rents and profits which may be received by him, be- o.f. s. 64 

come and be subject and be liable to the lessor of the said 

land, or the person for the time being entitled to the said 

lessor's estate or interest in the said land, to the scune extent 

as the lessee or tenant was subject to and liable for prior to 

such mortgagee or other person entering into possession of the 

said land or the rents and profits thereof (t.) 

(t) The limitaUon of the liability of the mortgagee to the extent of the 
rents and profits he may receive applies only where there is a sub-tenant 
in oooapation and the mortgagee takes the rent from him. If the mort- 
gagee takes actual possession, he renders himself liable during his pos- 
session to the same extent as if he were an assignee of the lease : Tlu 
NtUional Mortgage A Agency Co. v. Mayor etc. of Kaiapoi 7 N.Z.L.B. 231. 

114. The mortgagee, or first mortgagee for the time being, Mortga- 
of any. .estate or interest under this Act shall be entitled to l^e gee to 
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t^d * *n' P^*®*^®****** ^^ *® outetanding grant, certifieste, or oQiet in- 
Btnuncnt sti^ment of title, or Ao same miiy by agreement he deposited 
of title, with the Eegistrar for safe custody during the continuance of 
the security (ti.) 

(•») A mortgAgee who has poei e irio p of the oeiiilloate Is bound to pro* 
diuse it for the jnupoM of fttftbliag other fautnniieiitt to be xegiBtered. It 
would aeen that he ie entitled to the ooet of prodnotlan as a reoompenm 
for the trouble incurred. If the oertifioate is already in the Registrar's 
oiBoe for another purpose, the mortgagee is not entitled to any fee for 
production : In re WriglU 12 NJS.L.IL 685. 

TEAK8MIS8I0V 

Person 115, Any person claiming to be entitled to any estate or in- 

under ^ terest under this Act by virtue of any transmission may make 

transmis* application in writing to the Begistrar to have such transmis- 
sion may • • . ^ / • \ 
apply to ^^ registered (j.) 

have same {f) See Section 2 as to the meaning of the term " transmission/* 
registered, it !« the geneiaUy aooepled opinion that no title passes npon a trans- 
o.f. S.S. 82, iQJagioQ unta registration. See the question discussed in /a re i20sf and 
MeNtil N.Z.L.R. 5 S.C. 822 ; Toko Jieikana v. Moore 8 N.Z.L.It. 315 ; 
Mayor q^ Tknaru v. Hoare 16 N.Z.L.B. 682. 

Section 85 specially enacts that a Testing order shaU have no effect in 
vesting or ttansferring the estate until registMtion 

In the ease of a t ran M iiid oa under pro b a te or letters of administration, 
the title of the executor or administrator will relato back to the death of 
the deceased proprietor : see Section 6 of The Administration Act 1879. 

An order appointing a trustee under Hie Maori Beal Estate Manage- 
ment Acto must be registered as a transmission before the estete can vest 
in the trustee : see Toko Me thana v. ifoore supra. 

Particu- ^^^* Such application shall accurately define the estate or 
lars to be interest claimed by the applicant, and shall state, so far as 
appUoa- ^^ within the knowledge of the applicant, the nature of every 
tion. estate or interest held by any other person at law or in equity 

affecting the same, and that he verily believes himself to be 
entitled to the estate or interest in reqtect of which he applies 
to be registered as proprietor, and the statemente in such ap- 
plication shall be verified by the oath or statutory dedaration 
of the applicant. 
Procedure 117. If upon such application and upon the evidence ad- 
^t^f or duced in support thereof it shall appear to the Begistrar and 
transmis- Examiner of Titles that the applicant is entitled as alleged, 
"^* the Begistrar shall, with the concurrence of such Examiner, 

proceed to register such transmission. 
Provided that in case of an application by a person claiming 
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by TiTtae of any intestacy or under the will of a deceased pro-Ti 
prietor, the Eegistrar shall, before registering such transmis- freehold 
sion, cause notice of the application to be published in the estate of 
Gazette and in one or more newspapers published in the dis- proprietor, 
trict, and shall give such further publicity to such application now regis- 
as the Eegistrar and Examiner shall direct, and shall in such 
notice Hmit and appoint a time, not less than one month from 
the date of the publication thereof in the Oatseite, upon or after 
which the Begistrar may register such transmission. 

Such notice may be dispensed with in case of a person daim- Saving 
ing under any will or intestacy in respect whereof probate or^^'?^'^ 
administration has been granted by any Court of competent granted 
jurisdiction within the colony (h,) or under any succession ^j^ 
order issued by the Natire Lauad Court 

(k) By Seotioii 16 of Hie Administrntioii Act 1S79, npon reoeipt of an 
offioe copj ol probate or letters of administration, and on applioation of 
the executor or administrator to be registered as proprietor, the Begistrar 
is required to enter in the Begister Book a memorandum notifying the 
ippointniflnt and the day of the death of the proprietor when tiie same 
oan be ascertained. Upon sndh entry the ezeontor or administrator shall 
beocoie the transferee and be deemed to be the proprietor of the estate or 
interat of the deceased proprietor. 

A transmismon under a will, since that Act, cannot be obtained without 
probstd : In re Peteraen 9 K.ZX.B. 53S. 

118. Upon the registration of a transmission under any will Caveat 

or settlement the Begistrar and Examiner of Titles may direct ^^^^ ^y^ 
a caveat to be entered by the Begistrar for the protection of behalf of 
the interests of persons appearing by such will or settlement ri^^,„^c[er 
to be beneficially interested in the estate or interest the sub- any wlfior 
ject of such transmission. settlement 

119. Upon the bankruptcy of the registered proprietor ofTransmls- 
any lease subject to mortgage under this Act, the Begistrar, mortgagee 
upon the application in writing of the mortgagee, accompanied on bank, 
by a statement in writing signed by the official assignee of the ]^^^ ^ 
bankrupt's estate, certifying his refusal to accept such lease, c.f. s. 83 
shall enter in the Begister the particulars of such refusal, and 

such entry shall operate as a transfer on sale, and the interest 
of the bankrupt in such lease shall thereupon vest in such 
mortgagee. 

120. If such mortgagee shall neglect or decline to make '^i^amis- 
sach application as aforesaid, the Begistrar, upon application ^^^jl,^ 
by the lessor and proof of such neglect or refusal and of the default of 
laatters aforesaid, shall enter in the Begister notice of the^pi^^^^^ 

c.f . s. 83 
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refusal of the official asngnee to aooept Buck lease, and suoli 
entry shall operate as a surrender of such lease. 

Husband 121. The Begistrar, upon the production of proof of the 
™^? ^ed '^'^^^^ ^^ ^ female registered proprietor of any land, estate, 
as joint or interest under this Act, accompanied by a statement in 
OTopnetor ^^riting signed by such female proprietor to that effect, shall 
estate. enter on the Begister and also upon the outstanding duplicate 
o.f . s. 84 of title the name and dtftoription of her husband, the date of 
the marriage and where solemniced, the date and hour of the 
production to him of the eridence of such marriage. 

TBX78T8. 

Ko entry 122. iSzoept as provided in Appendix A (/) to this Act in 
^^]|[^^relation to public reserves and other public lands, no entry 
Begister shall be made in the Begister of any notice of trusts, and no 
^oept g^^]^ entiy, if made, shall have any effect ; but trusts affecting 
specially land under this Act may be declared by any deed or instru- 
authorized jj^qq^ mid guch deed or instrument, or a duplicate or attested 
^' * ^ copy thereof, may be deposited with the Begistrar for safe 

custody and reference, but shall not be registered. 
(Q See Seotioii 221 and Appendices A. B. and C. 

Transferor 123. Upon the transfer of any land, estate, or interest under 
^^^^this Act to two or more persons as joint proprietors, the trans- 
of << No feror may insert in the memorandum of transfer or other in- 
^;^^ strument the words "No survivorship," and the Begistrar 
Begiater. shall note the same in the Begister, and shall also enter the 
o.f. B, 74 g^ words upon any certificate of title issued pursuant to 

such transfer. 
,_^^ 124. Any persons registered as joint proprietors of any land, 
legisteied estate, or interest under this Act, may, by writing under their 
as joint hand, authorize the Begistrar to enter the words " No sur- 
torsmay vivorship '* upon the grant, certificate of title, or other instru* 
"i'i'^^7 ment evidencing their title to such estate or interest, and also 
o f B 74 ^P^^ ^^ duplicate of such instrument. 
Effect of 125. After such entiy has been made and signed by the 
entnr. No Begistrar in either case as aforesaid, it shall not be lawful for 
except by ^^7 ^^^ nimiber of joint proprietors than the number then 
order of registered to transfer or otherwise deal with the said land, 
Go^!^^ estate, or interest without obtaining the sanction of the 
af. a. 74 Supreme Court, or a Judge thereof, by an order on motion or 

petition. 
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126. Beforo makixig any such order the Ooiiit or Judge ahallyP^raoediiie 
if it seem requisite, cause notice of intention so to do to bep„_,^^ 
adrertised in the Oazeiiey and in at least one newspaper pub- o.f . g. 75 
liflhed in the district in which the land is, and shall appoint a 
time within which any person interested may show cause why 
0ach order should not be issued ; and thereupon the said Cburt 
or Judge in such order may give directions for the transfer of 
tach land, estate, or interest to any new proprietor or pro- 
prietors, solely or jointly, with or in the place of any existing 
proprietor or proprietors, or may make such order in the 
premises as the Court thinks just for the protection of the 
persons benefieally interested in such land, estate, or interest, 
or in the proceeds thereof. 

Upon such order being deposited with the Registrar he 
shall make such entries and perform such acts as may be 
necessary for the purpose of giving effect to such order. 

137. If the registered proprietor of any land, or of anyReglstnr 
estate or interest under this Act, is desirous of transferring the ^^^^^^^ 
same to two or more persons in trust, such proprietor, in the a trustee, 
instrument or deed declaring such trust, may nominate and<^'* ^ 73 
appoint the Begistrar of the district within which the land is, 
by the style of his oflSce, to be one of such trustees; and it 
shall thereupon be the duty of such Begistrar for the time 
being to act as such trustee, so far as relates to the transfer of 
such land, estate, or interest. 

128. Whenever a person entitled to or interested in land as Beneft- 

a trustee would be entitled to bring or defend any action in^^^* 
his own name for recovering the possession of land under lue name 
this Act, such person shall be bound to allow his name to be j,^ prose- 
used as a plaintiff or defendant in such action by any bene- oaiing 
fidary or person claiming an estate or interest in thesaid land. ^* 

In every such case the person entitled or interested as such j \ ' , 
trustee shall be entitled to be indemnified in like manner as a to trusteeT 
trustee would before the commencement of this Act have been 
entitled to be indemnified in a similar case of his name being 
used in any such action or proceeding by his cestui que trust. 

nSOISTBATION ABSTBACT. 

129. Every Kegistrar, upon the application of any regis- ^g^**™- 
tered proprietor of land within his district, shall grant to such gtxact to 
proprietor a registration abstract in the Form H in the Second enable 
Qchedule, enabling him to transfer or otherwise deal with his q^^ of ^e 
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colony, estate or intereet in such land at anj place without the limits 

o.f. B. 77 qI ^3 colony, for any period not exceeding twelve months 

from the date of such abstracti and shall at the same time 

enter in the Begister a memorandum recording the issue of 

such abstract, and shall indorse on the outstanding duplicate 

of title a like memorandum. 

'Y*^^^^ 130. From and after the issuing of any such registration 

no entry to abstract, no transfer of , or other dealing with, the estate or 

^made in interest in respect of which such registration abstract is issued, 

^ « a 77 shall be entered in the Beirister until such abstract shall haye 

C.I. 8. 77 • ® 

been surrendered to the Registrar to be cancelled, or the loss 

or destruction of such abstract proven to his satisfaction. 

Mode of 131. Whenerer any transfer or other dealing is intended to 

prm)edure \^ effected under any registration abstract, a memorandum of 

istration transfer or such other instrument as the case may require 

abstract. g]^^ij '^ prepared in form hereinbefore appointed, and shall 

^ be produced to some one of the persons appointed as persons 

before whom the execution of instruments without the limits of 

the colony may be proven. 

Entry 132. Upon memorial of such instrument being entered upon 

^teact^to' ^^^ registration abstract, and authenticated by the signature 

haye same of such authorised person, such instrument shall be held to be 

^^?^]. registered, and such transfer or other dealing shall be as vaUd 

cf . 8. 78 and binding to all intents as if the same had been entered in 

the Begister by the Registrar of the district within which the 

land is ; and such authorized person as aforesaid shall record 

the like memorial on the outstanding duplicate of titie. 

Certified 133. A certificate of registration, indorsed on the instru- 

ab^S^t to °^e»* o* ^^i«^ *^® memorial has been so entered, and signed 
be eyi- by such authorized person and sealed with his seal, shall be 
^^' received in all Courts as conclusive evidence that such instru- 
ment has been duly registered. 

Proceed- 134. Upon the return of any registration abstract to the 
inp upon Registrar he shall record in the Register, in such manner as 
abstract. ^ preserve their priority, the particulars of eveiy transfer or 
cf. 8. 79 other dealing recorded thereon, and shall file in his office the 
duplicates of every memorandum of transfer or other instru- 
ment executed thereunder which may for that purpose be 
delivered, to him, and shall cancel such abstract, and note the 
fact of such cancellation in the Register. 

On trans 135. If a freehold estate in such land, or in any part 
fer of fee. 
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hereof, be transferred, the grant or eertifioate of title shall beongiiiAl 
deUrered up to the Begistrar, who shall thereupon ptoceed as^^^ 
is hereinbefore directed for the case of the transfer of andered. 
estate of freehold. ^' •• 79 

136. Upon proof at any time to the satisfaction of the Ftooednre 
Registrar that any registration abstract is lost or so obliter- ^^^^ 
ated as to be useless, and that the powers thereby given have registea- 
never been exercised, or, if they have been exercised, then, ^^ 
upon proof of the several noatters and things that have been ^ ^ g, gg 
done thereunder, the Begistrar may, as circumstances may 
require, either issue a new registration abstract, as the case 

may be, or may direct such entries to be made in the Register, 
or such other matter or thing to be done, as might have been 
nuide or done if no such loss or obliteration had taken place. 

GAVXAT. 

« 

137. Any person having or claiming an interest in any land Caveat 

the subject of an application to bring the same under this Act^^^_ 
may, at any time within the time limited for that purpose, by land under 
advertisement as hereinbefore provided, lodge with the * 
Begistrar a caveat in the Form K in the Second Schedule (m.) ' * 
(m) See note (m) to Seotioii 21 ante. 

138. Any person claiming to be entitled to, or to be bene- q^^^^ 
ficially interested in, any land, estate, or interest under thisagamst 
Act by virtue of any unregistered agreement or other instru- ^^^^j 
ment or transmission, or of any trust expressed or implied, or under the 
otherwise howsoever (n) ; also ^^ 

Any person transferring any estate or interest under this ^ * ^ 
Act to any other person, to be held in trust, may at any time 
lodge with the Begistrar a caveat in the Form L in the Second 
Schedule, which caveat shall be entered on the Begister as of 
the day and hour of the reception thereof. 

(») See Staples A Co, Ld. v. Carbff 2 Gk». L.B. 39S and 3 Gfai. L.B. 
158 where the question what is an interest in land is diaoiused, and also 
In re the Kauri Timber Co. 7 N.Z.LB. 452 where the question is dis- 
cussed with special reference to the creation of timber rights. In the 
former case the Court of Appeal decided that a restrictive covenant does 
not confer an equitable interest in the land which is subject to it, and 
therefore cannot support a caveat under this section. 

Every cestui que trust has a rignt to caveat with a view to protect his 
interest: D*Abedyhll v. D'AhedyhU N.Z.L.R. 3 S.O. 391. 

A person beneflcally interested in the proceeds of the sale of land under 
the Act may lodge a caveat in order to protect himself from a collusive or 
improper sale : In re BitHfM 12 N.Z.L.B. 596. 
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Particu- 
lars to be 
stated in 
caveat. 

c.f. 8. 88 



Service of 
notices as 
to caveats. 

c.f. 8. 88 



Effect of 
caveat 



Where an instrument is presented for registration against a title npon 
whioh a caveat is entered, the effect is merely to suspend the entry of the 
instrument on the Begister in order to enable the caveator to assert bis 
rights according to ordinary legal procedure. Therefore in the event of 
the caveat being witbdrawn, or allowed to lapse, it becomes the duty of 
the Registrar to register the instrument p r es e nted for registration, and if 
there are two or more instruments presented for regiBtratioii« to g^ve 
priority to the instnyneiit first presented, in accordance with Section 33. 
But if the Begfistrar is apprehensive of fraud he may biinaftlf lodge a 
caveat under Section 175, and thus impose on the applicant for registra- 
tion the necessity of applying to the Court: Kisding v* MUeh/ehm 
N.Z.L.B. 3 G.A. 261 

The Court wiU follow the ordinary principles of equity in determining 
the priorities of equitable claimants, including an applicant for registra- 
tion, whose instrument only operates in equity until it is entered on the 
Begister: see Smith v. Davy K.Z.L.B. 2 S.C. 398 ; y.Z. Native Land 
Co, V. Walker 6 N.Z.L.B. 677 ; Honeybmie v, NaJt. Batik ^ NJS, 9 
N.Z.L.B. 102 ; MiOard v. Coufdrey 14 N.Z.L.B. 12 ; Merrie v. McKay 
16 N.Z.L.B. 124 ; Sinclair v. Matenga te Hiho 2 Oaz. L.B. 89. 

In Honeyhone v, Nat, Bank ofN.Z., supra, the plaintiff, a registered 
proprietor, borrowed money from Knight upon the security of his land 
and, instead of giving a mortgage, signed an absolute transfer to Knight 
of the land. Knight afterwards registered his transfer, and, for the pur- 
pose of securing an advance, executed a mortgage to the defendant Bank 
which was unreg^tered. The plaintifi having subsequently satisfied 
Knight's claim lodged a caveat and the Bank thereupon presented its 
mortgage for registration. The action was brought by the plaintiff to 
uphold his caveat and to compel the Bank to transfer the land to him free 
from encumbrances* It was held by Benniston J. that the act of the 
plaintiff in falsely representing the transaction between himself and 
Knight as a sale and not a mortgage, and in placing Knight in a position 
to obtain a title as registered proprietor and so obtain an advance from 
the Bank, disentitied him to put his equity in competition with that of 
the Bank. 

139. Every caveat shall be signed by the caveator or bj his 
attorney or agent, and shall state with sufficient certainty the 
nature of the estate or interest claimed by the caveator, with 
such other information and evidence as may be required 
by regulations under this Act, and shall appoint a place or 
give an address within the district, at or to which notices and 
proceeding relating to such caveat may be served or ad- 
dressed. 

1 40. Every notice relating to a caveat and any proceedings 
in respect thereof, if served at the place appointed in the 
caveat, or forwarded through the post-office by registered 
letter addressed as aforesaid, shall be deemed duly served. 

141. So long as a caveat in the Form K shall remain in 
force, the Eegistrar shall not proceed with the bringing under 
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this Act of the land affected thereby, nor shall it be lawful *S^^ 
for the person making such application to withdraw the same, ]^d!^Lr 
except with the consent of the caveator, or by leave of a Judge Act 
of the Supreme Court. *•'• •• ^ 

142. So long as a caveat in the Form L shall remain in Efleoi of 
force, the Registrar shall not make any entry on the Begister^^,^!,^ 
having the effect of charging or transferring or otherwise dealings, 
affecting the estate or interest protected by such caveat, or®*f- "> ^ 
issue any registration abstract in respect thereof. 

143. Upon the receipt of any caveat the Registrar shall Notioe of 
notify the same to the person against whose application to^^^^^ 
bring land under this Act or to be registered as proprietor perwnui 
consequent on any transmission, or to the registered pro-^^^'^^ 
prietor against whose title to deal with land under this Aotg9^ "^ ' 
such caveat has been lodged. 

144. Such applicant (o.) or registered proprietor may, if heRfooe d nre 
think fit, summon the caveator, or the person on whose behalf ^^^^* 
such caveat has been lodged, to attend before the Supreme oa^eat 
Court or a Judge thereof, to show cause why such caveat <^f* "• ^^ 
should not be removed ; and such Court or Judge, upon proof 

that such person has been summoned, may make such order in 
the premises, either ex parte or otherwise, as to such Court or 
Judge may seem meet (p.) 

(o) ' ' Applioant ' ' here means the applicant seekiog to have land brought 
under the Act A person claiming under an unregistered instrument 
^om the registered proprietor cannot proceed under this section. His 
proper course is to tender his instrument for registration, and require the 
Registrar to notify the caveator of the application for registratioii, and 
the caveat will lapse at the end of fourteen days, unless the caveator 
obtains an order under Section 146 : In re Stewart S Co, ex. p, Piripi te 
Maari 11 N.Z.L.R. 745. See also note to Section 192 post. 

(p) In a clear case the Court will dismiss the summons or order the re- 
moval of the caveat, as the case may require : Ifeal v, Adams N.Z.L.R. 
4 S.G. 117 ; In re Oreer ex. p. Knight 18 K.Z.L.IL 686. 

If the Court is satisfied that the caveator has a colour of title, it will 
not order the removal of the caveat upon summons, but will gfive time 
within which the caveator may bring an action to establish his title. The 
order will be for the removal of the caveat unless the caveator issues and 
serves upon the registered proprietor a writ within the time specified by 
the order. The time limited is usually a month : In re Benjamin Sde 
N.Z.L.B. 1 S.C. 258 ; In re Thomson ear. p, Ftnlay N.Z.L.B. 5 S.C. 52 ; 
In re the Kauri Timber Co. 7 N.Z.L.It. 452 ; In re Oreer ex. p. Knight, 
supra. 

Where the drcumstanoes require it, the order may be for the removal of 
the caveat so as to admit a particular instrument to registration, leaving 
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theoayeatin force for the protection of any jntereet claimed by the 
cayeator beyond the instrument bo admitted to registration : New ZectUmd 
Native Land Co. v. Walker 6 N.Z.L.R. 677. 

Lapse of ^^^* After the expiration of three months from the receipt 

caveat thereof every caveat in the Form K shall be deemed to have 

l^ginff lapsed, unless the person by whom or on whose behalf the 

land under same was lodged shall within that time have taken proceed- 

r * g ings in any Court of competent jurisdiction to establish his 

title (g.) to the estate, interest, lien, or charge therein specified, 

and thereof shall have given written notice to the Registrar, 

or shall have obtained from the Supreme Court an order or 

injunction restraining the Eegistrar from bringing the land 

therein referred to under this Act. 

(q) In Schauer v. Congregational (Tnion qf S,Z. 12 N.Z.L.It. 66, Hr. 
Justice GonoUy held that the filing of a statement of claim for an injunc- 
tion under Rule 456 of the Supreme Court Code, and giving notice of 
motion in respect thereof, are not proceedings to establish title under this 
 section ; and, the motion coming on for hearing more than three months 
after the lodging of the caveat, the latter accordingly lapsed. 
Lapse of 146. Except in the case of a caveat lodged by or on behalf 
^^^^^ of a beneficiary claiming under any will or settlement, or for 
dealings, the protection of any trust, or by the Begistrar in exercise of 
c.f. s. 89 the powers by this Act given to him in that behalf (r.), every 
caveat in the Form L shall, upon the expiration of fourteen 
days after notice given to the caveator that application has 
been made for the registration of any instrument affecting the 
land, estate, or interest protected thereby, be deemed to have 
lapsed as to such land, estate, or interest, or so much thereof 
as is referred to in such notice, unless an order to the contrary 

be made by the Supreme Court or a Judge thereof («.) 

(r) See note to Sec 175 (4) post. 

(«) The order cannot be made ex parte : re David Le Cwnle K.Z.L.B. 
4 S.C. 340. It must be made before the expiration of the fourteen days' 
notice to the caveator : KissUng v. Mitchelson N.Z.L.R. 3 C.A. 261. 

The order may be made by a Registrar of the Supreme Court where 
the jurisdiction of a Judgfe in Chambers is delegated to him under The 
Supreme Court Practice and Procedure Acts Amendment Act 1893 : In 
re McLean, ex. p. Bank of New Soutfi Walen 16 N.Z.L.R. 470. 

The Court will not, upon a summons, adjudicate on conflicting evidence 
offered by affidavits, but, unless satisfied that the caveator is unable to 
make out a claim for relief, will extend the caveat so as to enable the 
caveator to institute an action to establish his rights : In re Benjamin 
Ede N.Z.L.R. 1 S.C. 258 ; In re StewaH <fe Co., ex, p. Pirqn te Maori 
11 N.Z.L.R. 746 ; In re Land Transfer Act 1886, ex, p. The WeUingUm 
Trust Loan and Investment Co. 13 N.Z.L.R. 600. 

The lapse of a caveat may amount to anabandomnent of the oa:Keatoc'fi 
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Mowdl V. Unhn Bank qfAuttraUa 6 NJ2.LJt. 667. 

147. Any penon lodging any cayeat without reasonable I^enon en- 

canee (<.) shall be liable to make to any person who have sus- ^^^^^^^. 

tained damage thereby such compensation as may be just ; out due 

and such compensation shall be reooyerable in an action &t^J^|^ 

law by the person who has sustained damage from the person dami^fee. 

who lodged the caveat. *•'• •• ^^* 

(<) The bmden of proTing abeenoe of zeaeonable cauae is on the party 
alleging it: per Gonoaj J., Kaihu VaUey Railway Co. v. Kauri Timber 
Oa^ 11 K.Z.L.B. 408. 

148. Any caveat may be withdrawn by the caveator or by OaTeat 
his attorney or agent under a written authority, and either bb^^. 
to the whole or any part of the land affected, or the consentdvawn. 
of the caveator may be given for the registration of any par- 
ticular dealing expressed to be made subject to the rights of 

the caveator. 

149. When any caveat in either of the forms hereinbefore No second 
provided shall have lapsed, it shall not be lawful for the ^^^^ 
Begistrar to receive any second caveat affecting the sametered. 
land, estate, or interest, by the same person, or in the same 

right and for the same cause, except by order of the Supreme 
Court or a Judge thereof. 

POWEBS OP ATTOBinST. 

150. No dealing under the provisions of '* The Land Trans- Validation 
fer Act, 1870," or any Act amending the same, by virtue of J^^j^^^***^ 
any power of attorney shall be impeached by reason only that powers of 
such power was executed prior to the bringing of the land ^^^^ 
under the said Act. beforeland 

151. The bringing of land under this Act shall not invali- 
date any power of attorney previously executed, but suchp^^e^^ 
land may thereafter be dealt with under such power, subject he avail- 
to the provisions hereof. deaUngs 

152. The registered proprietor of land under this Act, or^^®'**^® 
any person claiming any estate or interest under this Act, may, -p . „_, 
by power of attorney in the form in the Third Schedule or in pr^^etor 
any usual form, and either in general terms or specially, ^f ^^^ 
authorize and appoint any person on his behalf to execute under the 
transfers or other dealings therewith, or to make any appli- ^^^ ^7 
cation to the Begistrar or to any Court or Judge in relation . ji' 
thereto («.) 
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(«) Bj Seotion 10 of the Amending Act of 1888 the provisions of Sec* 
tions 65, 66 and 67 of the Property Law Consolidation Act 1883, as to 
the power oontinuing in force imtU notice of death or reyooatioa, are 
applied to this Act : See the sections set ont in note to Section 10 of the 
Amending Act, post. 

Power of 153. Every power of attomej intended to be used under 
to he de- ^^^ ^^ ^^ * duplicate or attested copy thereof, verified to 
posited the satisfaction of the Kegistrar, shall be deposited with the 
B^ristrar ^^^s*^*' ^^ manner provided by regulations under this Act, 
but it shall not be necessary to register any power of attorney. 
Bevoca- 154. The grantor of any revocable power of attorney may, 
TOWCT f ^^ notice to the Begistrar in the form in the Third Schedule, 
attorney, revoke the same either wholly or as to the land specified in 
ci. s. 81 such notice ; but no power of attorney shall be deemed to 
have been revoked by reason only of a subsequent power of 
attorney being deposited without express notice as aforesaid, 
nor shall any such revocation take effect as to instrummits 
executed prior to the reception of such notice by the Regis- 
trar {v.) 

{v) The following words are added to this section by Seotion 11 of the 
Amending Act of 1888 : — 

** Nor shall any power of attorney be deemed to have been, or to be, 
'* revoked by the bankruptcj of the g^ntee, or by the marriage of a 
« female grantee." 

g^Qji. 155. No power of attorney made or used under this Act, 
necessary, or heretofore used for the purpose of any dealing under the 

Acts hereby repealed, shall be invalidated by reason of such 

power not having been created under seal. 

OOVENAin[>S IMPLIED IN HTSTBUHENTS. 

Covenants 1 ^6. In every instrument charging, creating, or transfer- 
for farther yjj^j- ^ny estate or interest under this Act, there shall be im- 

assurance «? v * 

implied, plied the following covenants by the party charging, creating, 
c.f. s. 42 or transferring such estate or interest to and with each and 
every person taking any estate or interest under such instru- 
ment — 

(1.) That the (implied) covenantor will do all such acts 
as may be necessary on his part to give effect to 
all covenants, conditions, and purposes expressly 
set forth in such instrument, or by this Act de- 
clared to be implied in instruments of a like 
nature : 

ci. s. 5 (2.) That the (implied) covenantor will, at the req^aest 

(1883) 
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and cost of the persoxi taking an j estate or interest 
as aforesaid, execute all suoh farther instruments 
as may be necessary for further and better assur- 
ing and perfecting the title of such person as last 
aforesaid to the estate or interest expressed or in- 
tended to be granted, created, or transferred. 

157. Such of the covenants, set forth at length in the Fourth ^^^^ 
Schedule, as shall be intended to be implied in anj instru- ^^m of. 
ment executed for the purpose of registration under this Acto.1 •• 71 
ahall, if expressed in the short form of words prescribed in 

the said Schedule for the case of each covenant respectively, 
be implied in such instrument as fully and effectually as if 
saeh covenants were set forth therein at length in the words of 
the said Schedule. 

158. Every covenant and power implied in or existing bylmi^ied 
yirtue of any instrument by virtue of this Act may be nega- ^JT^ 
tiyed, modified, enlarged, or extended by express declaration negatived, 
in such instrument or indorsed thereon. 

Every such implied covenant shall, subject to any modifi- * * 
cation thereof, have the same force and effect, and be enforced 
in the same manner, as if it had been set out at length in 
radi instrument. 

Where any such instrument is executed by more parties CovenantB 
than one, such covenants as are by virtue of this Act therein j^j^^^y^ 
implied shall be construed to be several, and also to bind the seyerally. 
parties or any two or more of them jointly. 

159. In any declaration in an action for a breach of anyBedara- 
such covenant, the covenant alleged to be broken may be ^et^^^^^ 
forth, and it may be alleged that the party against whom such ooyenant 
action is brought did so covenant precisely in the same man- 
ner as if such covenant had been expressed in words in such 
memorandum of transfer or other instrument, any law or 
practice to the contrary notwithstanding. 

EXEOUTION OF INSTEUKBKTS. 

160. Every instrument executed for the puipose of creating, Instra- 
transferring, or charging any estate or interest under this 2^^*^^ 
Act shall be signed by the registered proprietor and attested attested, 
by at least one witness, whose occupation or other description «•'• *• ^^ 
and address or place of residence must be specified with 
reasonable certainty ; and every instrument so executed shall^ 
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when registered, haye the foroe and effect of a deed executed 

by the parties signing the same. 

When in- ^^^' Instruments executed as aforesaid shall be held to be 

Btmments dulj attested, and the execution thereof may be proved before 

be attested ^ ^^^^^ Land Begistrar, Assistant Land Begistrar, or any 

o.f. 8. ICO deputy of either of such officers, or before a notary public, 

Justice of the Peace, or a solicitor of the Supreme Ck>ttrt, if 

the parties executing the same be resident within the colony, 

by the oath or statutory declaration of the parties executiBg 

the same, or of a witness attesting the signing thereof (10.) 

{w) In ex. p. Dav^, NU Lund^$ etue 6 N.Z.LJL 760, Ptendergart G J. 
was of opinion that, before being registered, the ezeoation of eyeiy in* 
strument ahonid be proved under this and the two sncoeeding sections. 
The praotioe of Registrars is to aocept, without proof, any instrument 
executed within the colony, which is attested by a Solidtor, Notary 
PuUio, Justice of the Peace, or Postmaster, or any other person known 
personally to the Registrar. 

Attesting 162. If the attesting witness shall answer in the affirmatiye 
^^'rotent ®^^ ^' ^® questions following, that is to say, — 
to prove. Are you the witness who attested the signing of this in- 

o.f 8. 101 strument, and is the [or mark] purporting to be 

your name [or mark] as such attesting witness 
your own handwriting t 
Do you personaUy know , the person signing this 

instrument and whose signature you attested ? 
Is the name purporting to be his signature his own hand- 
writing, is he of sound mind, and did he freely and 
volimtarily sign the same f 
— ^then the Begistrar, Justice, or other person before whom 
such witness shall proye such signature as aforesaid shaU in- 
dorse upon such instrument a certificate in Form (1) of the 
Fifth Schedule. 

The questions aforesaid may be varied as circumstances may 
require in case any person shall sign any such instrument by 
his mark. 
Parties to 163. If the person executing such instrument be personally 
^"^'f^' known to the Registrar, Justice, or other person as aforesaid 
petent, if he may attend and appear before such Begistrar, Justice, or 
^^ other person and acknowledge that he did freely and volun* 

tarily sign such instrument, and upon such acknowledgment 
the Begistrar, Assistant Begistrar, or any deputy of such 
officer, Justice, or other person, shall indorse on such instru- 
ment fk certificate in the Form (2) of the Fifth Schedule, 
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164. Every instrmnent executed for any ot the ptirposes How in- 
aforesaid by any aboriginal native of the colony shall be exe- byaborigi- 
cnted according to any law for the time being in force regula- nal natiyes 
ting the dealing by such persons with land in the colony. cuted. 

165. A married woman shall, for the purpose of any dealing Manied 
by her under this Act, be deemed a feme sole. dMmS 

166. A corporation, in lieu of signing any instrument, may/eme mCs. 

execute the some by afl&xing thereto the common seal of the ?•*:-■•.' 

corporation, or the official seal for use in the colony, or by at- Cotw^h. 

tomey appointed under such common or official seal, and such tion may 

seal affixed to any instrument shall be sufficient proof to the ^^^^|Lj 

Registrar that the same was affixed under proper authority, o.f. g. 99^ 

and that such instrument is binding on the corporation whose ■• ^ 

seal it bears (a?.) ^ 

{x) The Act does not throw on the Registrar the duty of enquiring 
iHiether an instrument executed by a Company and presented for regis- 
tration is tUtra vires of the Company. If the instrument is in proper 
form, and the seal appears to have been properly- fixed, the Begistrar . 
should accept the instrument. Section 185 gives sufficient protection to 
the Assurance Fund, if it turns out afterwards that the seal was not pro- 
perly affixed, or that the instrument was not binding on the Company : 
Inreihe Kaiku VaUey RaUway Co. 8 N.Z.L.B. 622. 

167. Every instrument registered under tliis Act shall, ifingtm- 
purporting to have been executed in accordance with the pro* mentstobe 
visions of this Act, be presumed to have been duly executed, evidence 
and shall be received in evidence as such in any Court of law in Courts. 
or equity, unless the contrary be proved, 

168. No Begistrar shall receive any application for bringing Correct- 
land under this Act, or any instrument purporting to deal with J^^^ ^" 
or affect any estate or interest under the provisions hereof, to be cer- 

unless there shall be indorsed thereon a certificate that the ^^* 
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same is correct for the purposes of this Act, signed by the ap- 
plicant or party claiming. under or in respect of such instru- 
menty or by a licensed land-broker or solicitor of the Supreme 
Court employed by him; or a corporation may authorize any 
person to certify on its behalf. 

' Any person who shall falsely or negligently certify to the Fenalty 
oorrectness of any such application or other instrument shall J^^^^j^te 
be liable therefor to a penalty not exceeding fifty pounds ; and 
such penalty shall not prevent the person who may have sus- 
tained any damage or loss in consequence of error or mistake 
in any such certified instrument^ or any duplicate thereof, from 



reoovering compensation from fhe person by whom or on 
whose behalf the same shall have been certified. 

YEBIFIOATIOir OF nrSTBUMENTS. 

Instru- 169. Eveiy instrument of any kind whatsoever, which has 

SSSd oT been or hereafter may be duly signed, executed, or acknow. 

of the lodged out of the Colony of New Zealand, shall, so far as the 

*'*^^* signing, execution, or acknowledgment thereof is concerned, 

be reoeiTable in evidence in every Court of justice in the 

colony, and before any authority or person having by law or 

consent of parties authority to hear and receive evidence in 

the colony, if such signing, execution, or acknowledgment is 

verified by the witness thereto if only one, or by one of the 

witnesses thereto if more than one, in either of the following 

ways, that is to say, — 

In the ^^*) If such instrument is signed, executed, or aoknow* 

Biitiflh ledged in any part of the British dominions beyond 

do m inionB, ^^ MjxdiM of the colony, then in accordance with 

the provisions in that behalf contained in the Act 
of the Imperial Parliament now known by the 
short title of *'The Statutory Declarations Act, 
1835,*' or in accordance with tiie provisions of any 
enactment in force, in any part of the British 
dominions where any such verification shall take 
place, respecting the verification of the signing, 
execution, or acknowledgment of instruments to 
be used abroad ; 

And the mention in the declaration or affidavit 
referring to such signing, execution, or acknow* 
lodgement, or in any oertificate written at the foot 
or in continuation thereof or attached thereto, 
signed by a notary public, and under his seal of 
oflSce, or signed by the Mayor, Provost, or other 
Chief Magistrate of any corporate town, with the 
seal of the Corporation attached, of the law under 
which any such declaration or affidavit is made, 
shall be sufficient proof of such law :. 

(2.) If any such instrument shall be signed, executed, or 
acknowledged out of the British dominions, then 
by an affidavit or solemn declaration as may be 

Iftwfvil in «iK»h cims to be made according to the 
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law of such foreign coimlacy, and certified by the 
Bxitiah-Consul or Yioe-Oonsiil there under his seal 
of office (y). 

(y) Bee Seotiini 12 of the Ammnting Act of 1888 post 
Wliere a atatatory deolaration, yerifying the due exeoat&on of an in- 
atnunent in a foreign country, bore tke aeal of offioe of theBritiah Consul 
and his aignatare, Gonollj J. held that the oertifioate of the Gonanl 
that the dedaiation was made aoooiding to the L&w of the oonntzy might 
b0 dispensed with, but that the dedaratioa was lendered invalid bj a 
statement that it was made hy virtne of the proTisions of ** The Statutory 
Peolamtaons Aot 1835 **i Inrethe Kcmri Timfter Co. 13 N.Z.L.B* 541. 

170. The Surveyor-Gkeneral of the Oobmy ia hereby eni" 
powered, with the approyal of the Govenior in Gonneili tOQ^finil * 
make such regulations as he may Hiink necessaxy for insuring ™*y>nAl» 
the accuracy of plans and surveys required under this Act,^^^^ 
and to cancel and alter such regulations when and as neoes- sorveys. 
aary («). 

No person shall be permitted to praotioe as asurveyor under SnrveyorB 
this Aot unless specially licensed for that purpose by ^^}P^^ 
Surveyor-Qeneral. 

M For xegnlations, see N,Z. OwuUe 1897 p. 391. 

171. The Begistrar may require any person subdividing Flans of 
land under this Act, or applying to bring land under this Act, ^^^"|^ 
to deposit in the Ijand B^^pstiy of the district a map or plan deposited, 
of such land or subdivision, or of any portion thereof, which o.f. as. 107 
map or plan shall be in accordance with the regulations for 

the time being in force in that behalf (a), and shall be verified 

by the statutory declaration of a licensed surveyor in such 

form as the said regulations shall prescribe. 

(a) For provisions regulating the laying off of roads, etc., on subdivi- 
sions, see The Land Aot 1892 as. 17, 18 ; The Land Act Amendment Act 
1895 s. 10 ; The Public Works Acts Amendment Act 1900 aa. 20, 21. 

172. If and so long as any proprietor shall neglect or refuse Until plan 
to furnish any plan required as aforesaid, the Begistrar shall ^^P^*^ 
not be bound to proceed with the bringing of the land under ^th aub- 
this Act, or with the registration of the dealing in respect of ^i""^®? *o 

X.' x. ^l - ' A beregis- 

which the same is required. tered. 

173. The deposit of a plan of subdivision (aa) of any land Deposit 
shall not operate as a dedication for public purposes of roads '^^^^ ^P~ 

cfPsxiB as 

shown on such plan, but a right-of-way over all such roads dedication 
shall be appurtenant to every portion of the land in such sub- ^ roads, 
division, unless expressly excepted ; and evezy instrument in 
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which land is described by reference to a depoated plan shaill 
take effect, according to the intent and meaning thereof, as il 

such plan were fullj set out thereon (6). 

(aa) The flubdiyinon here referred to is a sabdiTisloii of land on the 
register. The aeotioii does not extend to a partition by the Native Land 
Court of land not yet faronght on the Begister, so as to give a rigbt-of- 
way orer roads shewn on the plan of the sabdivision : TcUi v, PonUu 1 
Qas. L.B. 96. 

(6) After part of the hund inehided in the deposited plan has been sold 
in allotments, hj referenoe to the plan, the vendor is not bound to hold 
the unsold portion in allotments until th^ are sold. He may lease the 
whole of it for pastoral pozposes, provided the rights of the pnrohasen to 
the use of the roads are not interfered with : Baird v, Jaekmm K.Z.LJ3b 
2 O.A. 271 deolded under the Act of iS70 ; and see /» re MiOer N.ZJiJL 
5 B.C. 109, where the rogistered proprietor was held entitled to sell aa 
allotment whioh was marked on the deposited plan as a reserve, but 
without any indication on the plan of the purpose for which it was 
reserved, and it did not appear to have been held out as an inducement to 
purohasen of other lots to buy. 

telEenfor ^^^' ^^^^^^^ ^ public road shall be taken or laid out 
roads to be over any land under this Act, the Surveyor-General shall cause 
^^^ to be forwarded to the Begistrar the particulars of such taking 
and of the date thereof, together with a sufficient plan of such 
road, so far as the same affects land under this Act; and the 
Begistrar shall thereupon proceed as may be necessary to have 
such road defined on tiie Begister, and on any deposited plsn 
in his custody or under his control, and on the out-standing 
duplicate of title. 

This section shall not apply to the case of land taken forthe 
purpose of roads under theprovisionsof any Actof the (General 
Assembly, if the mode of registration is by such Act otherwise 
provided for. 

ADDinoirAL powns or bxqistiub. 

Begistrar 

may re- 175. Evexy Begistrar, in addition to the powers herein- 
^^^y^|before vested in him, may exercise all or any of the powers 
instm- following, that is to say, — 

T^19 ^^-^ ^® "^^ "^"^ ^"^ proprietor or other person mak- 

ing or concurring in any application under this 
^„^. ActtopK^uoeanydeedorinrtnuaentin hia poa- 

ation. session or control relating to the land the subject 

of such application, and, if necessary, to attend and 
give any information or explanation concerning the 
same: 
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(2.) He may require any person having in his pofl8eBsionP<iriA- 
or control any grant, certificate, or other instru- ,^JJ^ 
ment upon which any memorial or entry is re- 
quired to be indorsed for the purposes of this Act 
to produce such instrument within a reasonable 
time to be fixed by such notice, and to deposit the 
same in the Land Begistiy Office of his district for 
such time as may be necessaiy for the making of 
such indorsement or entry (e) : 

(8.) He may, if, in his opinion, the number or nature of ]^^" 
the entries on any folium of the Begister render it 
expedient to dose the same, or if any document of 
title shall have become worn, defaced, or mutilated 
so as to justify his so doing, require tiie holder of 
the outstanding duplicate of title to surrender the 
same for cancellation ; and, upon such cancellation, 
a new certificate shall be issued to the person en- 
titled thereto upon payment of the prescribed fee : 
Provided that the Begistrar may at his discretion 
remit such fee except in case of wilful defacement 
or mutilation of any instrument : 

(4.) He may enter caveats for the protection of any person May enter 
who shall be under the disability of infancy, cover- ^^®**** 
ture, lunacy, unsoundness of mind, or absence from 
the colony, or, on behalf of Her Majesty, her heirs 
or successors, to prohibit the transfer or dealing 
with any land within his district belonging or sup- 
posed to belong to any such persons as hereinbe- 
fore mentioned, and also to prohibit the dealing 
with any land within his district in any case in 
which it shall appear to him that an error has been 
made by misdescription of such land or otherwise 
in any certificate of title or other instrument, or for 
the prevention of any fraud or improper deal- 
mg{d): 

(5.) He may administer oaths, or may take a statutory j^j ^d. 

declaration in Heu of administering an oath. minister 

(e) 'nds provision applies to the case of a mortgagee haying possession 
of the certificate of title. 

If it appears for any reason that the certificate cannot be produced, as 
where it is ont of the colony, the Begistrar may, under Section 38, dis* 
pense with its produotioa for registration purposes : Oamnwn v. IUe9 9 
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N.Z.L.B. 655 ; and n0 e±. p. BMe In re The Land Trtmtf'eir Ad im, 
14 K.Z.L.B. 129. 

((Q A Registrar's caveat ma7 be remoTed upon a Judge's summons 
iuued under Section 192 : re Tanner K.Z.L.R. 5 S.C. 102. 

Where a oertiftoate of title has been issued to an applicant proprietor, 
the Begtetrat is not justified In lodging a oaTeat to prohibit dealings in 
the abssnoe of ii^ impatation of fraud, oonoealmenty or misdescription, 
notwithstanding the pendenoj of an action which may result in a claim 
on the Assurance Fund : IbUL, 

In the oaae of iH tv nMwmher to AUtn 15 K.Z.L.B. 196, traasmisaon 
of the eetate of a deoftund xegistated pfoprietor to his widow as ezeontriz 
had been legisteied, and liiree years later she prissented a ttansf er of the 
kad for registration, the transfer not describing her as executrix nor 
purporting to be made in pursuance of a sale for payment of debts of the 
deceased. The Begistraar having refused to register the transfer Prender- 
gast O. J. held that, as the Begistnur had no express notioe of & breach of 
tmst, hd wife bomid to registor. 

In the oaae of tv Qri/kk deeeamd 1 Oan. L.B. 101 the surriving 
executor of the will of a deceased proprietor applied to be regisfcered 
as proprietor, and at the same time lodged for registration a tranf er to 
the widow of the deeeaeed proprietcff . The will contained a devise in 
trust for the widow akid Infant ohildien but contained no power of sale. 
The Begistrar refused to register the transfer and announced his inten- 
tion to lodge a caveat. Pennefather J. held that the Begistrar had acted 
reasonably for the protection of the beneficiaries, and refused to make an 
order for the regfistratiofi of the transfer. 

In the caae of Jordan «. Skuiftrd 2 Ooil L.B. 105, Mr. Justioe Gondlly 
expressed the (pinion that a caveat entered under this section by the 
Begistrar, on behalf of Her Majesty, would lapse under Section 146 upon 
the expiration of 14 days after application to register an instrument, uidesB 
the caveat was extended by ovder of the Oourt ; but that opinion was un- 
neoeasaiy for tiie deeisioti of the case, and it is submitted that it is dear 
that all caveats entered under this section UXL witldn the exception to 
Section 146 and are therefore exempt from lapse. Where such a caveat 
is entered, and it is deaired to obta^ registration of an instrument, the 
proper coarse is either to apidy by summoBS under Section 144 for the 
removal of the caveat^ or to apply under Sections 191 et eeq. for a review 
of the Begistrar's refusal to register the instrument. 
Penalty ^75^ j|^ upon requisitioii in writing made by a Begistrar 
producing ^or any puipoae in the last-preceding section mentioned, any 
instru- proprietor or other person without reasonable cause refuses or 
when re- neglects to produce, surrender, or deposit any instrument, or to 
quired by allow the same to be inspected, or refuses or neglects to give 
*^**^"^* any explanation which he is hereinbefore required to give, he 
shall be liable to a penalty not exceeding five pounds for each 
day during which the same shall be retained or withheld con- 
trary to such requisitioni, which penally may be recovered at 
the suit of the Begistrar in any Oourt of competent jurisdic- 
tion, and shall, in additioii tbereto, be liable to make iN>3aa>en- 
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satkm to any peraon wlio shall hare auBtained loaa or damage 
bj reason of such non-production. 

177. Upon the first bringing ol land nnder this Act, ^^po^yj^^^ 
application of the proprietor, and also upon the regivtraUon of the leyied by 
Meto an estate of Jreehold in possession in land derwed ikroitghV^'^^^S^ 
the ufiU or intesUusy of a previous proprietor or under any seUU- of land. 
mfitU {e)^ there shall be paid to the Begistrar the sum of one o.f . s. 35 
ludfpenny in the pound sterling upon the value of the land^ H (i^^^) 
brought under the Act or of the estate (Mr interest transmitted. 

Such yakie shall be ascertained by the oath or solemn 
affirmation of the applicant, proprietor, or person deriving such 
land by transmission. 

If the Begistrar shall not be satisfied as to the correctness of y^^^^o^ 
the value so declared or sworn to, he may require a certificate Valuator, 
of such value imder the hand of a sworn valuator, which cer- 
tificate shall be received as conclusive evidence for the puipose 
aforesaid. * 

AH sums collected under the foregoing provisions shall 1^® ^tf"^^*"^^ 
paid to the public account, to the credit of an account to be p^^^ to 
called "The Land Assurance Fund Account," and shall separate 
be deemed to be and be treated as part of the Public Trust 
Fond within the meaning of " The PuMio Bevoiues Act, 
1878." 

(e) Tlie words in italics are repealed by Seotion 11 of The AmmMJIiig 
Aot of 1889. 

178. Any person sustaining loss or damage through any Gompensa- 
(miission, mistake, or misfeasance of any Begistrar, or of <^7^!|!1^' 

of his officers or clerks, in the execution of their respective misfeas- 
duties, and any person deprived of any land, or of any estate ^^^^ 
or interest in land, through the bringing of the same imder^^ ^ I3q 
this Act, or by the registration of any other person as pro- 132, 133. 
prietor of such land, or by any error, omissioni, or misdescrip- 
tion in any certificate of title, or in any entiy or memorial in 
the Eegister, or who has sustained any loss or damage by the 
wrongful inclusion of land in any certificate as aforesaid, and 
who by this Act is barred from bringing an action for pos- 
session or other action for the recovery of such land, estate, or 
interest, may bring an action against the Begistrar-General, as 
nominal defendant, for recovery of damages (/ ). 
i/) The repceseotatiTe ol a deoossad pwofer hfw l^ffsii ii^ld loatitled to 
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reoover against the Ammaoe Fond for tlie loss of land vhieh had been 
bronght tinder the Act by a person who impersonated the deoeaaed 
owner, and afterwards mortgaged the land, which was subsequently sold 
under the mortgage to a registered transferee: Andermm v. Davy 
N.Z.L.B. 1 S.G. 302. 

A person who takes an instrument which is registered, but afterwards 
turns out to be a forgfery, is not entitled to reooYer against the Assnia&oe 
Fund: Oibba v. Messer (1891) A.G. 248. 

A purchaser who searched the Begister immediately before he took a 
transfer, but neglected to enquire wheUier any instrument had been 
teceiTed for registration and not yet entered on tiie Begister, was held, 
by Prendergast C.J., to have no daim on the Assurance Fund for the 
loss caused by the land being sold under a charging order, which had 
been receiyed by the Begistrar for registration at the time of the par- 
chaser's search, but had not yet been entered on by the Begister : In re 
Jaeka<m'« daim 10 N.Z.L.B. 148. 

A purchaser, through neglect to search the Begister, took a transfer of 
land, part of which had been previously put into a new certificate and 
mortgaged by the transferor, the old owtificate being partially cancelled. 
The Begistrar negligently issued a fresh certificate to the purchaser for 
the whole of the land so purchased. The Begistrar, haying subsequently 
discovered the mistake, took no effectiye step to rectify it, at a time when 
he might haye saved part of the loss consequent on the ori^^inal mistake. 
It was held that the purchaser's loss was caused by his own negligence, 
and that he could not recover out of the Assurance Fund damages in 
respect of either the original mistake, or the later neglect of the Begistrar : 
JiUler V. Davy 7 N.Z.L.B. 516. 

The plaintiff in an action to recover damages against the Assurance 
Fund must prove actual loss or damage. The loss of a bare legal estate 
is not sufficient : BlackweU v. Davy 8 N.Z.L.B. 129. 

The expression '* interest in land " indudes equitaUe as well as legal 
interests : WUUcwm v. Papworth (1900) A.G. 563, on appeal fnnn the 
Supreme Court of ^ISTew South Wales. 

The words " through the bringing of the same under this Act " arenot 
limited to a bringing of land under the Act on the application of some 
person claiming to be the owner : PvbHc Truttee v. Regi$trar'^€hneral v) 
Laaid 17 N.Z.L.B. 577. In the case cited the Kative Land Court, in 
exercise of the juxisdiotion purporting to be conferred upon it by an Order 
in Council, had ordered certificates of title to be issued to Natives for 
lands, of which the Court declared the Natives to be owners, but which 
were really Native reserves vested in the Public Trustee. Th» orders of 
the Native Land Court were followed by certificates of title, entered on 
the Begister, under which bondjide purchasers for value obtained regis- 
tered titles. The Public Trustee was held entitled to recover against the 
Assurance Fund for the value of the lands sold. 

UabiHty 179. In case the plaintrff recovers final judgment against 
touff OT** ®^^ nominal defendant, then the Court or Judge, before whom 
costs. such action may be tried, shall certify to the Colonial Treasurer 
c.f. s. 133 the fact of such judgment, and the amount of damages and 
costs recovered ; and the said Treasurer thereupon, and upon 
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fhe reoeipt of a warrant under flie hand of the Governor, shall 
paj the amount of such damages and costs to the person re- 
oorering the same, and shall diarge the same to the account 
of the Assurance Fund. 

180. Notice in writing of every action against the Segistrar- g^^^ 
General, and of the cause thereof, and of the amount claimed, be served 
shall be served upon the Attomej-Oeneral, and also upon the ^ 
BegistraivQeneral, one month at least before the commence- Oenenl 
meat of such action. aadHegia- 

If the aforesaid officers concur that sudi daim ought to be ^i^|. 
admitted, as to the whole or any part thereof without suit orTroacuer 
action, and shall jointly certify to that effect, the ^^^''^'^^^SJ^^m 
may issue his warrant to the Colonial Treasurer for payment admitted, 
aooordingly. 

If after notice of such admission has been served on the Costs if 
claimant his solicitor or agent, the claimant shall proceed withf^^^^'^^' 
such action, and shall recover no more than the amount ad- nK^er ad- 
mitted, he shall not be entitled to recover any costs as against mission, 
the nominal defendant, and shall be liable to such defendant 
for the costs of defending the action in like manner as if judg- 
ment had been given for the defendant in such action. 

181. If , in any such action, judgment be given in favour of Liability, 
the nominal defendant, or the plaintiff discontinue or become |„^^^J^ 
nonsuit, the plaintiff shall be liable to pay the full costs of q^ 1. 134 
defending^ such action ; and the same, when taxed, shall be 

levied in the name of the nominal defendant by the like pro- 
oees of execution as in other actions on the case. 

182. Whenever any sum of money has been lawfully paid In case of 
out of the Assurance Fund as compensation for any loss occas- ^^^ 
sioned by fraud, or by fraudulent omission, misdescription, or paid and 
misrepresentation of any kind on the part of any proprietor in ^^!}Jf^ 
bringing land under this Act, or under the Acts hereby re- o.f. g. ise 
pealed, or by fraud on the part of any person causing or pro- 
curing himself to be registered as a proprietor under the said 

Acts, or either of them, by virtue of any dealing with or trans- 
mission from a registered proprietor, the amount of such 
compensation, together with all costs incurred in testing or 
defending any claim or action in relation thereto, shall be 
deemed a debt due to the Crown from the person legally re- 
sponsible for such fraud, fraudulent omission, misdescription, 
or misrepresentationy as the case may bci and may be recovered 
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from Tiim, or from his perBonal representatiTes, by action at 
law, in the name of the Begistrar-G^neral, or, in case of bank- 
ruptcy, may be proved as a debt due from his estate. 

A certificate signed by the Colonial Treasurer, verifying the 
fact of such payment out of the Assurance Fund, shall be 
primd facie proof that such payment was made as aforesaid. 

All moneys recovered in any action as aforesaid shall be paid 
to the credit of tiie AssurAnoe Fund. 

All costs incurred by the Begistrar-Gbneral with the sabction 
of the Attomey-Qenerai in prosecuting, testing, or defending 
any claim or action under this Act, shall be paid out of the 
Assurance Fund. 
Judgment 188. Whenever any amount has heea paid outof the Assur- 
moneys ^^^ Fund on account of any person who may have absconded, 
may be or who cannot be found within the jurisdiction of the Supreme 
^^2^ Court, and may have left any real or personal estate within 
absconders New Zealand, the said Court, or Judge thereof, upon the 
0.1 8. 136. application of the Begistrar-General, and upon the production 
of a certificate signed by the Colonial Treasurer certifying that 
the amount has been paid in satisfaction of a judgment against 
the Begistrar-General as nominal defendant, may allow the 
Bogistrar-General to sign judgment against such person forth- 
with for the amount so paid out of the Assurance Fund, 
together with the costs of the application ; and such judgment 
shall be final, and signed in like manner as a final judgment 
by confession or default in an adverse suit, and execution may 
issue immediately. 
Judgment 184. If such person shall not have left real or personal 
^^^"^ estate within the colony sufficient to satisfy the amount for 
anytime, which execution may have been issued as aforesaid, the 
0.1. B. 136 Begistrar-General may recover such amount, or the unre- 
covered balance thereof, by action against such person at any 
time thereafter he may be found within the jurisdiction of the 
Supreme Court. 

. 185. The assurance Fund shall not» under any ciroumstanoes, 

^HLSsnranoe « i • 1 1 • 
Fond not he uable for compensation — 

OT^n* For any loss, damage, or dex^rivation occasioned by the 

cases. breach by a registered proprietor of any trust, or 

c.f . 8. 137 in any oase in which the same land may have been 

si 14 (1874) included in two or more grants from the Crown ; or 

F<» any loss by reason of titie improper use ot the seal of 



any oorporation or company {g)y or by reason of 
the registration of any instrument executed by any 
person under any legal disability, unless the fact of 
such disability was disclosed on the instrument by 
virtue of which such person was registered as pro- 
prietor, or by reason of the improper exercise of 
any power of sale or re-entry, notwithstanding that 
efEect may have been given to the same by entry 
on the Kegister. 
{g) Bee In re the Kaihu Valley Railway Co. 8 N.Z.L.R. 622, referred 
to in note (x) to Section 166, ante. 

186. No person shall, as against the Begistrar-G^eral orVahieol 
the Assurance Fund, be entitled to recover any greater amount ^jo^^ of ^^ 
for compensation in respect of the loss or deprivation of any pnvatlon 
land, or of any estate or interest therein, than the value of g^^^^goj^^ 
such land, estate, or interest at the time of such deprivation, damagee. 
together with the value of the messuages and tenements 
erected thereon and improvements made thereto (if any) prior 

to the time of such deprivation, with interest at the rate of five 
per centum per annum to the date of judgment recovered ; and 
in case the Assurance Fund for the time being shaU be insuf- 
ficient to satisfy any daim, the deficiency shall be paid out of 
the consolidated revenue of the colony, and shaU be a first 
charge upon the Assurance Fund. 

187. No action for recovery of damages as aforesaid shall Limitation 
lie or be sustained against the Registrar-General, unless such *®'^<»^ 
action shall be commenced within the period of six years from 

the date when the right to bring such action accrued {h) ; but 
acny person being under the disability of coverture, infancy, 
unsoundness of mind, or absence from the colony, may bring 
such action within three yecms from the date on which such 
disability shall have ceased {i). 

(A) Where a certifiGate of title was issued under the Act, based upon 
an invalid order of the Native Land Court, Edwards J. held that the 
period of limitation began to run from the issue of the oertifioate, and not 
fKim the date of registration of a dealing by l^e proprietor under the im- 
propeiiy issued certificate : Rutu Peehi v, Davy 9 N.Z.L.B. 134. 

(s) The remedy of a beneficiary under disability is preserved, although 
his trustee's action is barred : WiUiams v. Papworth (1900) A.G. 563, on 
appeal from the Supreme Court of New South Wales. 

188. The plaintiff in any such action, or the plaintiff in anpiaintifFs 
action for the recovery of land, shall be nonsuited in any case*^.^^?^- 
in which the loss or deprivation complained of may have been laches 
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proved, occasioned through the bringiug of land under this Act, if it 
o.f. B. 135 g}^Q}i }yQ xnade to appear to the satisfaction of the Court before 
which such action shall be tried that such plaintiff, or the 
person through or under whom he claims title, had notice, by 
personal service or otherwise, or was aware that application 
had been made to bring such land under this Act, and had 
wilfully, negligently, or collusively either omitted to lodge a 
caveat or allowed such caveat to lapse. 

FBOTECnON OF PUBCHASEBS. 

PnTchaaer 189. Except in the c€U9e of fraud, no person contracting or 

teed'roor ^^^l^^fi^ ^^^^ ^^ taking or proposing to take a transfer from 

prietor not the registered proprietor of any registered estate or interest, 

tobe affec- gjigji \^q required or in any manner concerned to inquire into 

notice. or ascertain the circumstances in or the consideration for which 

cf. s. 119 such registered owner or any previous registered owner of the 

estate or interest in question is or was registered, or to see to 

the application of the purchase-money or of any part thereof, 

or shaU be affected by notice, direct or constructive, of any 

trust or unregistered interest, any rule of law or equily to the 

contrary notwithstanding, and the knowledge that any such 

trust or unregistered interest is in existence shaU not of itself 

be imputed as fraud {j), 

{j) This section is subsidiary to the succeeding section, and serveB the 
purpose of partially interpreting what is meant by bona fides in that 
section : Katene te Whdkaruru v. The Public Trustee 12 N.Z.L.B. 651 ; 
SoUcUor-OenercU v. Mere Tim 17 N.Z.L.R. 577. 

The section abolishes, with respect to dealings with a registered pro- 
proprietor, the rule of equity that fraud is to be inferred from notice, 
actual or constnictiye, of the mere existence of equitable interests in third 
parties : National Bank of New Zealand v. National Mortgage <k Agencg 
Co, N.Z.L.R. 3 S.O. 257. 

Section 14 of the Yorkshire Registry Act of 1884 enacts that no parson 
shall lose priority, gained by registration, merely in consequence of his 
having been affected with actual or constructive notice, except in cases of 
actual fraud. 

In the case of BaUiaon v. Hobson (1896) 3 Oh. 403, Stirling J. said on 
that section (p. 412) ** Actual fraud I understand to mean fraud in the 
''ordinary popular acceptation of the term, i.e. fraud carrying with it 
** grave moral blame, and not what has sometimes been called legal fraud, 
" or constructive fraud, or fraud in the eye of a Court of law or a Court 
'* of equity." He decided that the mortgagee under a regpu^red deed, 
being a solicitor who had acted for one of the mortgagees under a prior 
unregistered mortgage, could not claim against the latter mortgage, 
because it was his duty as solicitor to have perfected the mortgage b^ 
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registration, and that taking advantage of the defect to get a secarity for 
himaelf wonid amount to fraud. 

Gtobs negligence, in the abeence of dishonestj, does not amount to 
fraud, though it is one of the elements to be considered in deciding 
whether a person's conduct has been dishonest : per Lord Eaher and Bowen 
L. J. in L€ Lievre v. Gould (1893) 1 Q.B., 491 ; and Williams J. in 
8fMi V. Esaery 9 N.Z.L.R. 449 at p.p. 462 ei seq, : 

It is a fraud to take a mortgage from trustees of a will with full know- 
ledge that, if yalid, it would, or at least might wholly defeat the interests 
of beneficiaries under the will : National Bank of New Zealand v. 
National Mortgaffe A Agency Oo. K.Z.L.B. 3 S.G. 256. 

It is also a fraud in a purdiaser of the fee, with knowledge of the un- 
registered title of a tenant, to reg^ister his transfer in order to deprive the 
tenant of his title : Finnoran v. Weir N.Z.L.B. 5 S.C. 280 ; Merrie v. 
McKay 16 N.Z.L.R. 124. 

In Smith v, Es6ery 9 N.Z.L.R. 449, the defendant purchased lands 
from a trustee of a will, with the consent of a third person who had been 
a beneficiary but whose interest had ceased, the consideration being 
monies previously paid by the defendant in discharge of private liabilities 
of the trustee. The defendant knew that the lands were trust property, 
but had no knowledge of the terms of the will and made no enquiries. 
The transaction amounted to breaches of trust on the part of the trustee. 
Denniston J., who tried the case without a jury decided, as a matter of 
fact, that the defendant believed the trustee had power to dispose of the 
property with the consent of the third person, and gave judgment for the 
defendant, holding that it was not sufficient in order to deprive him of 
the protection of the section to prove that he had knowledge of the 
existence of the trust. Upon appeal, the Court being evenly divided, the 
appeal was dismissed. Prendergast O.J. and Edwards J. were of opinion 
that the defendant's transactions were impeachable on the g^und, that, 
being purchases for a private debt, the defendant had knowledge that a 
breach of trust or fraud was necessarily or presumably being committed. 
Williams and Conolly J. J. delivered judgments in support of the 
judgment of the lower Court, the former holding that the defendant had 
been guilty of gross negligence not amounting to fraud. 

In the case of Locker v. Howlett 13 N.Z.L.R. 584, Richmond J., in' 
reference to the cases decided on this section said, at p. 595, ** It must be 
" considered as the settled construction of this enactment that a purchaser 
" is not affected by knowledge of the mere existence of a trust or unregis- 
" tered instrument, but that he is skffected by knowledge that a trust is 
" being broken or that the owner of the unregistered instrument is being 
" improperly deprived of it by the transfer under which the purchaser 
*< himself is taking," and also at p. 597, *' After attentively perusing the 
** judgments delivered in the Court of Appeal in Srmth v. Essery in which 
"the Court was evenly divided, I hold that the purchaser's action must 
" be judged by considering what, with the knowledge he possessed, it was 
*' reasonable that he should believe respecting the good faith of the trans- 
action, and I can come to no other conclusion than that Gk>tch must 
have known that the forms of the law were, not improbably, being 
*' made use of to take an unjust advantage. It may be going somewhat 
beyond what has been as yet expressly decided upon the subjecti but X 
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'< hold that, where the droumstanoes are such as ahonld raise, in the mind 
'* of a purchaser, a strong suspicion that the transaction in which he is 
'< engaged is fraud on the right of another, he is bound to go no further 
'' in it without full enquiry, and that to omit such enquiry is a want of 
** honest dealing. Voluntary ignorance is in the law generally equindent 
" to knowledge. Gk)tch, in my opinion, if he were ignorant at all was 
** voluntarily ignorant. I hold therefore that he is not entitled to shelter 
« himself under Section 189.*' 

It is a fraud upon the registered proprietor of the fee-simple to register 
a transfer of a lease which the Ipssee has abandoned to ihe knowledge of 
the transferee : Loudon v. Morrison 14 N.Z.L.B. 246. 

In order to deprive a purchaser of protection on the ground of fraud, 
there must be fraud to which he is a party ; therefore, a purbhaser is not 
guilty of fraud in completing where he acquires notice of irreg^ulazitiee in the 
administration of a trust and in the appointment of a trustee who is the 
registered proprietor from whom he is purchasing : Oeorge v. AtutraHan 
Mutual Provident Society N.Z.L.B. 4 S.G. 165. 

A principal cannot retain a benefit obtained for him by the fraud ol his 
agent: Ex. p. BcUham 6 N.Z.L.B. 342; Locker v. JSowlett, supra; 
Loudon V. Morrison, supra. 

In Smith V, Essery, supra, Edwards J. was of opinion (p. 478) that 
under the section a purchaser may be affected with fraud by the know- 
ledge of his agent. The other judges did not discuss the point, as they 
decided that there was no agency in fact in that case. 

In Kaiene te Whakartiru v. The Public Trustee 12 N.Z.L.B. 651 
Richmond J. observed, in the course of his judgment, that he was not 
prepared to say that the fraud of the solicitor or agent of the purchaser 
may not in some cases be imputable to the dient, so as to deprive the 
latter of the character of a bond fidt purchaser, but that the point did 
not call for a decision in the case before him. 

The iM^t does not affect estates and interests incapable of registration: 
Martin v. OaiMton 12 N.Z.L.R. 769. A purchaser with notice of a 
restrictive covenant affecting the land, which is incapable of registration^ 
will therefore be bound by it : Sta'ptes d: Oo. Ltd, v. Corby 2 Gaz. L.B. 
398, and 3 Gaz. L.B. 158. 
No liabili- 190. Nothing in this Act contained shall be so interpreted 
^cpur. ^ ^ leave, subject to action for recovery of damages, or to 
chaser or action for possession, or to deprivation of the estate or interest 
"#^1^^ in respect to which he is registered as proprietor, any purchaser 
or mortgagee horui fide for valuable consideration of land 
under the provisions of this Act on the ground that his vendor 
or mortgagor may have been registered as proprietor through 
fraud or error, or under any void or voidable instrument, or 
may have derived from or through a person registered as pro- 
prietor through fraud or error, or under any void or voidable 
instrument, and this whether such fraud or error shall consist 
in wrong description of the boundaries, or of the parcels of 
any land, or otherwise howsoever (A;). 
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(k) This Beotion, in oonjnnotioii with section 56, relieves a purehaser 
from the registered proprietor of the duty of going behind the register in 
order to investigate the title of his vendor. It enables the registered 
proprietor to make an indefeasible title to a registered bond Jide purchaser 
for vahie, though the title of the vendor may have been aoqnired under a 
void or voidable dealing, or be sabject to the equitable rights of other per- 
sons : In re The Ohvrae Block 10 K.Z.L.B 677. SidtcUor-Oeneral v. Mere 
Tint 17 N.Z.L.B. 773. 

But in order to bring himself within the protection of the statute the 
purchaser must have dealt with the registered proprietor or some person 
dnlj authorized to act on behalf of or in the place of the registered pro- 
prietor. Qibbe v. Hester (1891) A.O. 248 : KoAefne te Whakaruru «. The 
PMk Trustee 12 N.Z.L.B. 651 ; Sindatr v. Matenga U HUbo 2 Qaz. 
Ii.B. 89. 

The registered purchaser of native lands, or lands alienated hj the 
Grown, who takes his title after the antevesting date and before the issue 
of the Certificate, will obtain the protection ot the statute upon the issue 
of the Oertifioate : In re The WhUaker de London Claims Act, 1871, 2 
N.Z.G.A. 66; In re Pirau No. 2 Block 10 N.Z.L.B. 127. 

A purchaser or mortgagee whose dealing is not registered is not pro- 
tected by the section, and is therefore in no better position than the regfis- 
tered proprietor with whom he deals : Solicitor -OenercU v. Mere Ttni, supra 

In the case of Smith v. Essery 9 N.Z.L.B. 449, Edwards J. was of 
opuiion (p. 486) that a purchaser, who contracted with the unregistered 
trustee in consideration of a past debt, under circumstances which would 
in equity have affected him with knowledge of a trust, could not get rid 
of the effect of that knowledge by procuring the trustee to be registered 
and then taking and registering a transfer from him. The Chief Justice 
did not refer to the point in his judgement and opinions to the contrary 
were expressed by Williams and Conolly J. J. , the former observing that the 
duty to make enquiries, if there was any such duty, did not arise till it be- 
came necessary to get in the leg^ estate by the transferor, and that the 
terms of the section g^t rid of this duty. And see further the dissenting 
judgment of Edwards J. in Moore v. The Public Trustee 3 Oaz, L.B. 
207 at p. 212. 

A person who takes an estate less than the fee simple or other the regis- 
tered estate, is a purchaser pro tanto : Hutu Pee/ii v. i)ai^ 9 N.Z.L.B. 134. 

An option to purchase in a lease, being enforceable under Section 87» is 
protected against defects in the lessor's title, as well as the term granted 
by the lease. Ibid. 

But where a transferee had acquired a protected title to a lease made by 
the Publio Trustee of lands under the West Coast Settlements Acts, which 
*wa8 void in the hands of the lessee on the ground that the term granted 
was in excess of that empowered, Bichmond J. observed, with respect to 
a right of renewal purporting to be given by the lease, that no decision 
was called for, and declined to make a declaration that a right of renewal 
was protected, and observed also, that Section 87 is an ineffectual pro- 
vision ; for the registration of a mere agreement must of necessity leave 
open the question whether it is valid and enforceable : Katene te 9Fhak<i' 
rwru V, The Public Trustee 12 N.Z.L,B. 651, 
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APPEAL. 

Appeal to 191. If the Eegistrar shall refuse to perform any act or 

^PJJ^^ duty which he is hereby required or empowered to perfonn, 

deddon of or if the proprietor or other claimant of any land, estate, Oy 

^*8***^~- interest shall be dissatisfied with the direction of the Registrar 

and Examiner of Titles, or of the Registrar acting alone, in 

respect of any application, claim, matter, or thing under this 

Act, the person deeming himself aggrieved may require the 

Registrar to set forth in writing the grounds of his refusal, or 

the grounds upon which such direction was given. 

^mmons 192^ guch person may, if he think fit, summon the Reg- 

trar to istrar to appear before the Supreme Court to substantiate and 

appear. uphold the grounds of his refusal or of such direction or 

^' ^ decision as aforesaid, such summons to be issued under the 

hand of a Judge of the said Court, and served upon the 

Registrar six clear clear days at least before the day ap. 

pointed for hearing (/). 

(2) A Begistrar'fl caveat may be removed upon a summons issued mider 
this section: re Tanner N.Z.L.R. 5 S.G. 102 ; In re the Kaihu VaUen 
Railway Co. 8 N.Z.L.R. 622. 

And the summons may be taken out by a purchaser imder an umregis- 
tered intrument : re Tanner, supra. 

Hearing 193. Such objections shall be heard by the said Court upon 
of appeal, jjjq^qji . ^j^^ upon the hearing the Registrar, or his counsel, 

shall have the right of reply, and the Court, shall, if any 
question of fact be involved, direct an issue to be tried to 
decide such fact ; and the Court shall thereupon make such 
order in the premises as the circumstances of the ease may 
require, which order shall be binding upon the Registrar. 
Expenses 194. All expenses attendant upon any such proceeding shall 
of appeal. ^^ ^^^ ^^^ ^^^ ^^ ^^^ ^^^^^ preferring such plaint, unless 

^ * ^ the Judge or Court shall order that the same be paid out of 

the Assurance Fund, which such Court or Judge is hereby 

empowered to do. 

R«gi«*="*'- 195. Whenever any question shall arise between the Re- 

deddebe- gistrar and Examiner with regard to the performance of 

tween any of the duties or the exercise of any of the functions by 

anllSx. ^^ ^^^ conferred or imposed upon any Registrar, which he is 

aminer of authorised or empowered to exercise or perform in conjunc- 

/.# a 17 ^^^ ^' together with, oixwith the consent of, the Examiner, 

the Registrar shall state a case for the opinion of the 

Begistrar-Qeneral ^ and thereupon the Re^strar- General 
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shall decide upon the matter, and Bnch decision shall be bind- 
ing upon such Begistrar and Examiner. 

196. In every case in which an appeal maj be had to thePrimaxy 

Supreme Court or a Judge thereof under this Act from the^^J^J^^ 

decision of any Registrar acting also as Examiner of Titles, or General if 

of any Begistrar in respect of any matter with which he is j^f^f 

empowered to deal without the concurrence of an Examiner, aminer the 

the person dissatisfied with such decision may refer the same ^^"^^ 
* "^ , , person. 

in the first instance to the Begistrar-General, whose decision ^ f g 24 
shall be binding on the Begistrar ; and there shaU be the like (1880) 
appeal to the Supreme Court from the decision of the 
Begistrar-Oeneral as from the decision of a Begistrar. 

197. The Begistrar-Oeneral may, by special case, submit Registrar* 
for the decision of the Court of Appeal any question ^^i^g^ mav^ub- 
under this Act which shall appear to him to require such mit qnes- 
dedsion ; and the said Court shall give its judgment thereon ^^^^ 
as if such question had been raised in due form upon an of Court 
appeal from the decision of a Judge of the Supreme Court (m) *" -^PP©*** 

(m) For an instance of a case stated under this section, see In re 
Andreas Petersen 9 N.Z.L.It. 538. 

198. In the conduct of actions and proceedings in any ^^'^^'**"7 
Court under this Act the same rules shall apply, and there legnla- 
shall be the same rights of appeal, as are in force or exist fortions of 
the time being in respect of ordinary proceedings in the same^^ 
Court. o.f. B. 147. 

199. The Judges of the Supreme Court, or so many of them judges 
as are for the time being authorized to make general rules for may make 
regelating proceedings in ordinary actions in the Supreme ^^^ 
Court, shall' have power from time to time to make rules andcf. s. 147 
orders for regulating proceedings in the Supreme Court under 

this Act, and from time to time to rescind, alter, or add to 
such rules and orders. 

OFFENCES. 

200. If any person — 

Fraudulently procures, assists in fraudulently procuring, Misde- 

...lAvi A meanoiirs 

or IS privy to the fraudulent procurement of any under the 

certificate of title or other instrument, or of any -A-ot. 
entry in the Begister, or of any erasure or altera- °*** ** ^*^ 
tion in any entry in the Begister, or in any in- 
strument or form issued by the Begistrar-Oeneral 
or any Begistrar \ or 
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Fraudulently uses, assists in fraudulently using, or is 
privy to the fraudulent using of any form pur- 
porting to be issued or sanctioned by the Begistrar- 
General; or 
Knowingly misleads or deceives any person hereinbefore 
authorized to demand an explanation in respect to 
any land« or the title to any land which is the 
subject of any application to bring the same under 
this Act, or in respect to which any dealing or 
transmission is proposed to be registered or 
recorded, 
such person shall be deemed guilty of a misdemeanour, snd 
shall be lible to a penalty not exceeding five hundred pounds, 
or may, at the discretion of the Oouii before whom the case 
may be tried, be imprisoned, with or without hard labour, for 
any period not exceeding three years. 

Any certificate of title, entry, erasure, or alteration, so pro- 
cured or made by fraud, shall be void as between all parties 
or privies to such fraud. 
Felonies 201. If any person, — 

2J^ ^ {\.) Forges, or procures to be forged, or assists in forg- 

o.f. 8. 144 ii^ST ^he seal of any Hegistrar, or the name, 

signature, or handwriting of any officer of the 
Land Begpistry Office, in cases where such officer 
is by this Act expressly or impliedly authorized to 
affix his signature ; 
(2.) Stamps, or procures to be stamped, or assists in 
stamping any document with any forged seal of 
any Hegistrar ; 

(3.) Forges, or procures to be forged, or assists in forging 
the name, signature, or handwriting of any person 
whomsoever to any instrument which is by this 
Act, or in pursuance of any power contained in 
this Act, expressly or impliedly authorised to be 
signed by such person ; 

(4). Uses, with an intention to defraud any person whom- 
soever, any document upon which any impression 
or part of the impression of any seal of any 
Hegistrar has been forged, knowing the same to 
have been forged, or any document the signature 
to which has been forged, knowing the same to 
have been forged ; 
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(5.) Fraadulently, or witli intent to defrand, nses or 
deposits, or seeks to use or deposit under this Act 
any power of attorney, knowing the same to have 
been revoked, whether expressly or by death of 
the grantor ; 
sueh person shall be deemed guilty of felony. 

202. If any person knowingly or wilfully makes a false oath P^'nries 
or declaration concerning any matter or procedure made and^ ^ ^ 
done in pursuance of this Act, such person shall be deemed o.f. b, 144 
guilty of perjury. 

203. Any person convictod of felony or perjury under thisPoniah- 
Act shall be liable to imprisonment ton any torm not ^^^^^^^-^f^g'iis 
ing four years, and to be kept to hard labour for the period 
aforesaid. 

204. No proceeding or conyiction fmr any act hereby de- GonTicta0& 
dared to be a misdemeanor or a felony shall affect any remedy ^^J? . ^ 
which any person aggrieyed or injured by such act may beiemedy. 
entitied to at law or in equity against the person who hasoi. s. 146 
e(Mnmitted such act, or against his estato. 

LAllD-BBOXmUl Aim VALUATORS. 

205. The Begistrar-General, with the sanation of theBegistrar- 
Oovemor, may license fit and proper persons to be land-^^"*^ 
brokers for transacting business under this Act, and, with like tion of 
sanction, may prescribe the charges recoverable by such^"^®™^'* 
brokers for such business by any scale not exceeding theUoenBe 
charges specified in the Sixth Schedule ; and for every suchF'J'^ ■* 
license may charge and receive the fee of five pounds brokers, 
annually. oi. s. ill 

206. Before grating any such license the Registrar- Bond re- 
General shall take a bond from the person to whom the same quired be- 
is to be issued in the sum of one thousand pounds, with two ^f license. 
sureties each in the sum of five hundred pounds, conditioned o.f. h. ill 
that such person shall duly and faithfully act in the capacity 

of such licensed land-broker in accordance with this Act. 

207. Any license granted as aforesaid may be revx>ked by I^oenaeB 

^^ ^_ TO^L'^^ lift 

the Begistrar-Oeneral, with the sanction of the Governor, j^yoj^ed. 
upon the ground of malfeasance or incapacity of the licensee, o.f. s. ill 
or in case the sureties or either of them shall become 
bankrupt or leave the colony, or shall deifiire to be discharged 
from their liability. 
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Penalty 208. Any person who, not being tiie holder of a license as 
^*^>h*^^ a land-broker under this Act, or of a certificate for the time 
license, being in force to the effect that he is on the roll of the Sup- 
cf. 8. 6 reme Court as a barrister or solicitpr thereof, shall transact 
^^^'^^' business for fee or reward under thi^ Act, or shall wilfully 

and falsely pretend to be entitled to transact such business, 

shall for each offence be liable to a penalty not exceeding 

fifty pounds. 
Idoense of 209. If any person Hoensed as a land-broker shall know- 
tok^ ^"^S^y ^^^ wilfully charge more than the sums mentioned in 
mak^ the Sixth Schedule, hi^ license shall be cancelled, and he shall 
^Bf r^ be incapable of being again licensed as a land-broker for two 
cancelled, years. 

Valuators 210. The Gbvemor may appoint qualified persons to be 
appointed, valuators under this Act, and may at pleasure revoke any 

such appointment. 
Oath to be Every person appointed as a valuator, or who has been 
**luato^ already so appointed, may be required to take the following 

oath before a Judge of the Supreme Court or District Court, 

or before any officer appointed for that purpose by the 

Gtovemor : — 

''I, A. B., do swear that I will faithfully and to the 
best of my ability make any valuation required 
of me under the provisions of 'The Land 
Transfer Act, 1885.' » 

KISOSLLAKEOTJS. 

Governor 211. Subject to the express provisions of this Act, the 
may^&t Governor in Council from time to time, by regulations 
and alter gazetted, — 

the^Aot ^ (^') ^*y prescribe and alter the fees which may be taken 

and make by Begistrars under this Act ; except only that 

^^^** the fees to be taken in respect of the several 

cf. 8. 113 matters specified in the Seventh Schedule shall not 

8.29(1871) exceed the amounts specified in such Schedule; 

also 
(2.) May make such regulations as may from time to 

time be necessary or expedient for regulating the 

practice and conduct of business ; also 
(3.) May make regulations prescribing the qualifications 

necessary for persons to be appointed to offices 

under this Act. 
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212. No application or inBtrument for which forms are Printed 
provided by the Schedules to this Act shall be receiyed or forms tobe 
registered except the same shall be written upon a printed and used, 
form supplied by the Land Eegistry Office, or by some person c.f. s. 17 
licensed to print and sell the same, unless such application or \^^*^) 
instruments shall be executed under circumstances which, in 

the opinion of the Eegistrar, shall reasonably excuse the 
omission to use such printed form. 

213. The Eegistrar-General may from time to time make Eegistrar- 
such variations in the forms prescribed in the Schedules as he may sanc- 
shall deem necessary or expedient, and every form authentic- ^^^ varia- 
ated by his seal, or by the seal of the Eegistrar of the district scheduled 
within which the same is used, shall be taken to be a duly- forms, 
authorised form unless the contrary be proved. ^•** ®' ^® 

214. In any form under this Act the description of anyDoBcrip- 
person as proctor. Ixansferor, transferee, n^o^gor, raoZ^^^ 
gagee, lessor or lessee, or as trustee, or as seised of, having, special 
or taJdng any estate or interest in any hmd, shall be deemed ^^^^ 

to include the heirs, executors, administrators, and assigns of legal rep- 

«««!, ^^^^^ resenta- 

such person. ^^^ 

215. And generally, whenever a form in the Schedules ji^j^^^^ 
hereto is directed to be used, such direction shall apply may be 
equally to any form to the like effect, signed by a ^^g^strar ^^^^^^ 
or stamped with his seal, or which for the same purpose may variations. 
be authorized in conformity with this Act ; and any variation 

from such forms, not being in matter of substance, shall not 
affect their validity or regularity, but they may be used with 
such alterations as the character of the parties or circum- 
stances of the case may render necessary. 

216. Unless otherwise expressly provided, all offences Proseou- 
against this Act may be prosecuted, and all penalties or sums offences. 
of money imposed or declared to be due or owing by or under c.f . s. 148 
the same may be sued for and recovered, in the name of the 
Attorney- General before any Court having jurisdiction for 
punishment of offences of the like nature, or for the recoveiy 

of penalties or sums of money of the like amount. 

217. Before proceeding to enforce any penalty under this Registrar 
Act- for non-production of any deed or instrument, the "^7 ^' 
'Eegistrar may require the person at whose instance such pro- demnity 
ceeding is taken to deposit with the Clerk of the Court in ^or costs. 
which such proceeding is to be taken, a reasonable sum as 
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seeurify for any costs or expenses which may be incurred by 
the Kegistrar in relation to such proceeding or consequent on 
any failure therein, and to sign an undertaking to pay such 
costs or expenses. 
tionT^" 218. All discretionary powers vested in Begistrars, save 

powers of only such as are expressly required to be exercised in con- 
Registrare junction with an Examiner of Titles, shall be exercised sub- 
ject to such regulations as may be under this Act. 
Begistrar 219. No Registrar or Depniy or Assistant Eegistrar shall 

to produce ^® hound to produce any register or document in his posses- 
register, sion. («). 

(tt) This fleotUm Is xvpealed, and a fresh provision is sabstitated by see. 
7 of the Ajnending Aet of 1889, post 

Officers 220. No officer appointed under this Act, or whose appoint- 
flona^^" °^®^* ^^ hereby confirmed, shall be personally liable to any 
liable. acti(m, suit, or proceeding for or in respect of any act or 
cf. 8. 138 matter b^na fide done or omitted to be done by him in the 

exercise or supposed exerdse of powers vested in him under 

this Act. 
Special 221. The spedal provisions contained in the several 

S" aJ^hI Appendices A, B, and 0, annexed to this Act, are hereby 
dices re- enacted, and shall be deemed to form part of this Act. 
enacted 222. Whenever, by any unrepealed Act, any act, matter, or 
tinued in thing is authorized to be done, or any memorial is authorized 
force. or directed to be registered, under "The Land Transfer Act, 
Acts 1870," or any Act amending the same, such act, matter, or 

authorized,, , -ij -i » t - . •» li-i* 

orrequired tmng may be done, or such memorial registered, under this 

to be done Act, imless the same is inconsistent with the express pro- 

Tinder • • -i • 

« Land Visions hereof. 

Transfer ^^ 223. Where in any unrepealed Act or enactment, or in any 
may be ' deed, instrument, or other document, made before the coin- 
done under mencement of this Act, reference is made to "The Land 

1 V • A J, 

° • Transfer Act, 1870," or any Act amending the same, or to any 
^Q®«f^^® enactment thereof respectively, such reference shall be con- 
Transfer strued and shall operate as if it had been made to this Act, or 

to^applv to *^ "^^^^ ^^ *^® provisions of this Act as correspond to the Act 

this Act. or enactment so referred to. 

Bepeal of ^^^» The several Acts and portions of Acts specified in the 

^ifi^ing Eighth Schedule are hereby repealed. 

But this repeal shall not affect the validity of any act, deed, 
instrument, matter, or thing lawfully done or executed, or of 
any power of sale or re-entry existing by virtue of any lease 
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or mortgage executed under Hie provisioiis of ''The Lcmd 
Transfer Act, 1870," and of the Acts amending the same, or 
of any other right, estate, or interest lawfully acquired, 
created, or existing under the said Acta or any of them ; 

Nor shall such repeal be pleaded in bar of any action, suit, 
indictment, or other proceeding at law or in equity heretofore 
or hereafter commenced or prosecuted in respect of any act, 
deed, matter, or thing actually done or sufEered, or in respect 
of any penalty or liability incurred, under the repealed Acts 
or any of them, or of any offence against the provisions 
thereof. 

225. All Proclamations, Orders in Council, scales of fees, Previous 
rules, regulations, and instructions lawfully made or issued ^^,^]^. 
under ** The Land Transfer Act, 1870," and the Acts amend- tions to 
ing the same, so far as the same are in force at the time of ^^^^^'^ "^ 
the commencement of this Act, shall, until revoked by proper 
authority, apply to this Act, and shall remain in full force 

and virtue except so far as is inconsistent with the express 
provisions hereof. 

226. All applications and other proceedings pending under p].oceed- 
the repealed Acts, or any of them, may be continued and com- ings pen- 
pleted as if the said Acts had not been repealed. repe^^^^ 

............... Acts may 

be con- 
APPENDI0E8. tinned. 



Appendix A. 
Public Reserves and other Public Lands, 
(1.) The grantee or other person or body corporate in Registra- 
whom any land under this Act now is or shall l^©reaf ter J^. ^ 
become vested as a public reserve, shall hold such land sub- affecting 
iect to the trusts expressed or declared of and concemin&: the P^^^^ 

* ^ ® reserves 

same in the Crown grant or in any certil&cate of title following and other 
the terms of such grant. g^^° 

If, after the registration of the Grown grant, any trust shall 
be legally declared under the authoriiy of any Act of the 
General Assembly of and concerning any such public reserve, 
either as an original trust or by way of substitution, or if any 
trust previously declared shall be by the like authority legally 
revoked or altered, it shall be the duty of the Commissioner 
of Crown Lands of the land district wherein such reserve is 
situate to notify to the Begistrar the particulars of such trust 
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or of sucli alteration, revocation, or Bubstitution, as the case 
may be. 

The Registrar shall thereupon enter a notification thereof 
in the Beg^ster, and such new or altered trust, or revocation, 
as the case may be, shaU take efPect, as to the land against 
which such entry is made, as from the date of such entry. 

(2.) Whenever, by any Act of the General Assembly, it is 
declared that land other than public reserves may be vested in 
any person or body corporate for any special purpose, or by 
virtue of any office, it shall be lawful to grant or transfer 
land under this Act to such person or body corporate to be 
held accordingly ; and a reference to such first-mentioned Act 
in the memorial of such transfer or any certificate of title 
issued thereupon shall be notice of the capacity in which such 
land is held, and of all trusts expressly affecting the land by 
virtue thereof. 

(3.) The disclosure of any trust under the provisions afore- 
said shall have the effect of a perpetual caveat to restrain any 
dealing with the lands affected, so far as such dealing is 
manifestly inconsistent with such trust. 



Appendix B. 
Canterbury Edibcational Reserves. 

Provisions (1 .) Every receipt which shall be issued by the Land Board 
dealinjfs^^ tlie Land District of Cjanterbury for the purchase-money of 
with land land contracted to be sold under the provisions of " The Can- 
I^^'^Pjj^^ terbury Educational Reserves Sale and Leasing Act, 1876," 
terbury shall be in duplicate, and it shall be the duty of the Board to 
if^^es^ transmit one copy thereof to the Registrar. 
Sale and (2.) The Registrar shall include such receipt in the Pro- 
ArSi87^' „ visional Register-book of his district, as if the same were a 
receipt by an ordinary Receiver of Land Revenue for the 
purchase-money of Grpwn lands; and, until the issue of a 
certificate of title for the same as hereinafter montioned, all 
dealings with such land by the purcha^or, and by those claim- 
ing through or under him, shall be entered on the Provisional 
Register only. 

(3.) Nothing in this Act shall be taken to preclude the 
registration in due form of any instrument requisite for giving 
effect to the provisions of " The Canterbury Educational 
Reserves Sale and Leasing Act, 1876,'' and for vesting the 



IiAITD TBAiraXBE ACT. 119 

land contracted to be sold as aforesaid in the purcliaser named 
in such, receipt ; but, until the issue of a certificate of title for 
the same, no other dealings whatever with the said land shall • 
be registered save and except such as are hereinbefore 
authorized to be entered on the Provisional Begister. 

(4.) Upon the registration of a Grown grant for the said 
land, and of a duly executed transfer to the purchaser, the 
Beg^strar shall cancel such grant as to the land transferred, 
and shall issue a certificate of title for the same to the pur- 
chaser or to such other person or persons, and subject to such 
memorials and entries thereon, as shall be necessary for giving 
effect to the dealings on the Provisional Register. 



Appendix 0. 

Unin^corporated Building Societiee — Martgtiges. 

(1.) Every imincorporated building society shall forward j^g^jg^^. 
from time to time to each Eegistrar the names of the treasurer, tion of 
trustee, or other officers in whom any property of' the society ^ ^^^! 
within his district may by law be or become vested, and also incorpora- 
notice of the death, resignation or removal of existing and the • gQcie- 
appointment of new officers, also a copy of the rules of the ties. 

society. (i^87l)^^ 

(2.) Land under this Act shall be mortgaged to such socie- 
ties only by memorandimi of mortgage made to such officers, 
denoted by their official denomination, and not by their own 
proper names, and the persons in whom the property of the 
society shall for the time being be vested shall be deemed to 
be the registered proprietors of such mortgages. 

(3.) When any instrument shall be presented for registra- 
tion affecting the land included in any such mortgage, and 
shall purport to be executed by the persons in whom the pro- 
perty of the society appears to the Registrar to have been 
vested at the time of the execution of such instrument, he 
shall register the same, and no person claiming under any 
such instnmient shall be affected by notice, direct or con- 
structive, that the property of the society was not vested in 
the persons executing the same, nor that such instrument was 
executed in contravention of the rules of the society or the 
terms of the mortgage. 
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Schednlflfl. SOHEDULBS. 



Sec. 12. mStST 

CtefOKOin or Toiib nt too w Qtuafr. 
A.B., of IdmcrtpiUm], ii mm aciaed of an eiteto In lee simple lordtthe 
earn may 60], eabjeot m is herein c Kp roa e o d or notified bj memorial 
hereon indorsed, in that piece of land sitoated, dfcc. [Ducribt hy rrfefenct 
to plan or diagram], whkh said land is {or is part of] the Rural Sectaoti 
[or Town Allotment] No. , delineated in the pabUe map of the 
Distriet [Counl^, i^r Township], deposited in the offioe of , and 

was originaUy acquired from the Grown bj [name qfcrigmal pitrehaser]f 
under the provisions of [B^er to (he Ad or other atUhorUy under which 
tUle original^ aequirtd] 

In witness whereof I haTe hersfimto sitbsorfbed my name this 
day of , 18 . 

(l.8.) K.N„ Registrar, &o. 

Signed in the p fsi cn ce of 

8E00KI) SCHEDULE. 
FORMA. 
S^* ^S* AmaOMXum «o bbim* Luib mnma tarn Aov. 

I, A.B., of t ^ dedlaie that I am [or on behalf of , 

of y that he is] seised of an estate of freehold {Here ataie whether 

qf inherUanee or ^f a\^t estate f and whether hdd m trust'] in all thai 
pieoe of land mtnated th [Here tiate the tUuaUon], containing [Here etaie 
the area], be the same a UtUe more or less (exdusiTe of roads intersecting 
the same, if any), with [Here state nghte^'waiy and oiher prhfUegee or 
easemenlte appertaining, and set forth a esffid/emt deacription to identify ^ 
land], which piece of land is of the value of £ and no more, and 

is the town idlotment [or country section, or is part of the town allot- 
ment, country section, or reserve] originally granted to , by 
grant dated the day of , numbered In the 
plan of the District [County, or Township] of , as delineated 
on the public maps of the province deposited in the . And I 
do further declare that I am not aware of any mortgage, incumbrance^ or 
claim affecting the said land, or that any person hath any daim, estate, 
or interest in the said land, at law or in equity, in possession or in 
expectancy, othw than is set forth and stated as follows— that is to say 
(0) [Here state partictdars qf mortgages, incumbrances, dower, or other 
interest to which the land may be stdject]. And I further declare that 
there is no person in possession or occupation of the said hitnU adversely 
to my estate or interest therein, and that the said land is now [Here state 
name and description qf occupier, or thai the land is unoccupiexi], and that 
[Here state the names and addresses qf owners and occupiers oj lands con- 
tiguous thereto] ; and that there are no deeds or instruments of title 
affecting such land in my possession or under my control other than 
those enumerated in the Schedule hereto ur at the foot hereof. And I 
make this solemn declaration conscientiously believing the same to be 
traOri 
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BitodAt Oiit dsyof ,18 . 

A3. 

Made and sabfloribed by the abore-xuimed A.B. tbis 

day of , in the preeenoe of 

me» District Land BegiBtrar [or Justioe 

of the Peace, or Notary Public]. 

If A.B., the above declarant, do hereby apply to have the piece of land 
deaoribed in the above declaration brongbt under the provisions of ** The 
Land Transfer Act, 1885." 

Dated at this day of 18 . 

A3. 

Wifcnees to signature — G J>. 

(o) See note (t) to seotion 18 of the principal Act. 



FORMS. 

New IRoycU Arm8.'\ Zealand. ^:P* 

25, 58. 

CBBimOA,TB OF TiTLB. 

A.B., of [Here inwrt deseription, and, if eert^aie he iwued pureuani to 
ainiy trimmer, reference to memorandum of trane/er], is now seiBed of an 
estate [Here utate tohether in fee-Mmple or for life]^ subject nevertheless 
to such incumbrances, liens, and interests as are notified by memorial 
underwritten or indorsed hereon, in that piece of land situated in the 
District [County or Township] of [Here ineert euffideat deserip' 

Uon to identify Ute land, referring to map or diagram'], which said piece 
ci land ii [or is part of] the country section [or town allotment] marked 
delineated in the public map of the said district [county, 
hundred, or township] deposited in the office of the , originally 

granted the day of under the hand and seal of Gk>vemor 

of New Zealand, to CD. 

In witness whereof I have hereunto signed my name and affixed my 
seal this day of 

(la) M.N., Registrar, &e. 

Signed in the presence of 



FORM 0. 
MEicoBAimxTX OF Traitsfsb. Sec. 76. 

1, A.B., being registered as the proprietor of an estate [Here state nature 
of the eetate or tnterest"], subject however to such incumbrances, liens, and 
interests as are notified by memorandum underwritten or indorsed hereon, 
in aU that piece of land situated in the District [County, or Township] 
of , contaiiiing [Here stctte area"], be the same a little more or 

less {exduaive qf roads intersecting the same, if any) [Here stcUe rights of 
way, privileges, or easements, if any, intended to be conveyed ; and, if the 
land to be dealt with contain all thai is included in an existing grant or cer- 
t^leate, refer thereto for description of parcels and diagram; othei*wise set 
fortfi the boundaries m chains, links, or feet, and refer to plan delineated 
on the margin or annexed to the insti'ument, or deposited in the Registry 
Office] in consideration of the sum of £ paid to me by E.F., the 

vooei]^ of yrbasSti sum I hereby aokuowledge, do hereby transfer to tlM 
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«aid E.F. all my estate or interest [or a lesser estate or interest, describe 
mg 9uch lesser estate"] in the said piece of land. 

In witness whereof I haye hereunto subscribed my name this day 
of . A.B. 

Signed in the presence of 

a.H. 



FORMD. 
Sec. 86. Mbmobandux of Lejlsb. 

I, A.B.y being registered as proprietor of an estate, [ffere state nalure of 
the estate or intered], subject however to such incumbrances, liens, and 
interests as are notified by memorandum underwritten or indorsed hereon, 
in that piece of land situated in the District [County, or Township] 
of , containing [Here. state area^^ be the same a little more or 

less {exdttsive of roads intersecting the same, if any) [Here state rights of 
way, privileges^ or easements, \f any, intended to he conveyed. If the 
land to be dealt with contains aU that is included in an existing grant or 
certificate of title, or leasee, refer thereto for description and diagram; 
otherwise set forth the boundaries in chains, links, or feet, and rtfer to a 
plan thereof on margin of or annexed to the lease, or deposited in the 
Jiegistry Office"], do hereby lease to E.F. of [Here insert description] aU 
the said lands, to be held by him the said £.F. as tenant for the space 
of years at the yearly rental of £ , payable [Here insert 

terms of payjnent qfrent], subject to the following covenants, conditions, 
and restrictions [Here set forth all special covenants, if any]. 

I, E.F., of [Here insert description] do hereby accept this lease of the 
above described lands to be held by me as tenant, and subject to the con- 
ditions, restrictions, and covenants above set forth. 

Dated this day of , 18 . 



A.B., Lessor. 
E.F., Lessee. 



Signed — 

By the above-named A.B. as lessor, on the 

day of , in the 

presence of 

By the above-named E.F. as lessee, on the 

day of , in the 

presence of 



FORM E. 
Sec. 93. Memobandxtic op Mobtoaoe. 

I, A.B., being registered as proprietor of an estate [Here staie nature 
oj the estate or interest], subject however to such incumbrances, liens, 
and interests as are notified by memoranda underwritten or indorsed 
hereon, in that piece of land situated in the District [County, or Town- 
ship] of , containing [Here staie area], be the same a little 
more or less {exclusive of roads intersecting the 8am>e, if any) [Here state 
rights qf way, privileges, or easements, \f any, appertaining ; and, if the 
land to be dealt loith contains aU that is included in an existing grant or 
 cert\/leate qf titls or lease, refer thereto for description qf parcels and diagram / 
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otherwise set forth the boundaries in chains y links, or feet, and refer to pl-an 
thereof on margin of or annexed to the mortgage, or deposited in the Registry 
Office"], in considerataon of \_Here state circumstances of indebtedness, present 
or future, in respect of which the security is intended to be given], do hereby 
covenant with the said E.F. that I will pay to him the said E.F. the sum 
of jS on the day of . Secondly, that I will 

pay interest on the said sum at the rate of £ by the £100 in the 

year, by eqnal payments on the day of and on the 

day of in every year. Thirdly [Here set forth special 

covenants, if any]. And, for the better securing to the said E.F. the re- 
payment in manner aforesaid of the said principal sum and interest, I 
hereby moHgage to the said E.F. all my estate and uiterest in the said 
land above described. 

In witness whereof I have hereto signed my name this day of 

A.B., Mortgagor. 

Signed by the above-named A.B. as mortgagor, 

in the presence of 

G.H. 



FORM F. 

Mehobanduk op Incumbrance for sboxtbino a Sum op Monet. Sac^ 93. 

I, A.B., boiDg registered as proprietor of an estate [Here state nature of 

the estate or interest], subject however to such incumbranoea, liens, and 

interests as are notified by memoranda underwritten or indorsed hereon, 

in that piece of land situated in the District [County, or Township] of 

, containing [Here state area], be the same a little more or 

leas (exclusive of roads ifiiersecting the same, if any) [Here also state rights of 

way, privileges, or easements, if any, appertaining ; and, if the land to be 

dealt with contains all that is included in an existing grant or certificate of title > 

refer thereto for description of parcels and diagram ; otherwise set forth the 

boundaries in chains, links, or feet, and refer to plan thereof on tnargin of or 

annexed to the bill of incunih'ance, or deposited in the JRegistry Office], and 

desiring to render the said land available for the purpose of securing to 

and for the benefit of CD. the sum of money [annuity or rent-charge] 

hereinafter mentioned, do hereby incumber the said land for the benefit 

of the said CD. with the sum [annuity or rent-oharge] of £ , to be 

raised and paid at the times and in the manner following, that is to say 

{Here state the titnes appointed for the paytnent of the sum, annuity, or rent- 

charge intended to be secured; the interest, if any, and the events on which 

such sum, annuity, or rent-charge shall becotne and cease to be payable ; also 

any special covenants or powers, and any modifieation of the powers or remedies 

giveti to an incumbrance by the Act]. And, subject as aforesaid, the said 

CD. shall be entitled to all powers and remedies given to an incumbrancee 

by " The Land Transfer Act, 1885.'* 

A.B. 

In witness whereof I have hereunto signed my name this 

day of in the presence of 

E.F. 

FORM G. 

Sec 82 
tsalfsfbb op mobtgaoe, lsase, or incumbrance, to be indorsed on 

Original Mortoage, Incumbrance, or Lease. 

ly the within-mentioned CD., in consideration of £ , this day paid 
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to me by X.Y.y of , the receipt of which sum I do hereby acknow- 

ledge, hereby transfer to him the estate or interest in respect to which I 
am registered proprietor, as set forth and described in the within-written 
security, together with all my rights, powers, estate, and interest therein. 

In witness whereof I have hereunto subscribed my name this 
day of . C.D., Transferor. 

Signed by the aboye-mentioned, in tho presence of 
EJ*., the of 

Accepted*— X.Y., Transferee. 



FORM H. 

"ReOUSTBLTIOK AB8EBA€T. 

New [Boffol Amu.'] Zealand. 
Qqq^ 129. [.Oopif of Grant or Certyicate qf TUleJ] 

PuBSUAHT to Act of the (General Assembly of New 2jealand, shortly in- 
tituled << The Land Transfer Act, 1885," sections and , 
this registration abstract is issued for the purpose of enabling the regis- 
tered propriet<« to deal with the above-described land at places without 
the limits of , and shall continue in force from the date hereof 
until the day of , or until the same be surrendered to me 
for cancellation. 
In aitness whereof I have hereunto signed my name and affixed my 
seal this day of 

District Land Begistrar of the District of 
Signed and sealed in the presence of 

X.Y. 



Sees. 137, ¥OBM K. 

141, 146. Gavbat lOBUDixiNa Lands to bb bbouoht undbb trb Aoi. 

Taxb notice that I, , of , claiming estate or interest [^Sere 

itate the nature ef the estate or intereet elaimedt and the ground on which eueh 
claim is founded] in lands described as {^Jlere state particulars of deeeripiion 
from declaration qf applicant], in notice dated the day of , 

adyertising the same as land in respect to which claim has been made to 
have the same brought under the proTisions of *' The Land Transfer Act, 
1885," do hereby forbid the bringing of the said land under the proyisions 
of the said Act. 

And I appoint as the place at which notices relating hereto may 

be seryed. 

Dated this day of 18 

A.B. 

Signed in my presence this day of 

To the District Land Begistrar of the District of 



Sees. 138, FORM L. 

142, 146. O^yBAT FOBBXDDZNO HbGISTBATION OF DbALDTO WITH ESTATB OB IbTBBBST. 

To the District Land Begistrar of the District of 
Takb notice thrt I , claiming estate or interest {^Here state the 

nature of the estate or interest claimed^ and the ground on which such claim is 
founded^ in \Bj9re describe lancf], forbid the registration of any memoran 
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dnm of transfer or other instrument affecting the said land until this ca- 
veat be by me [or by the order of the Supreme Court or some Judge 
thereof] withdrawn [or until after the lapse of twenty -one days from the 
date of the serrloe of notioe of such intended registration at the following 
address]. 
Dated thia day of 18 . 

A.B. 
Witness— 



THIRD SCHEDULE. 

PowEB OF Attobket. Seo. 162, 

1, A.B., being registered as proprietor of an estate [Sere ttate nature of 
the estate or interest"], subject however to such incumbrances, liens, and 
interests as are notified by memorandum underwritten or indorsed hereon, 
in [Sere refer to Schedule for description and content of the several parcels of 
land intended to he aficted, which Schedule must contain reference to the exist* 
ing ceriijhate of title, or land grant, or lease of each pareeQ, do hereby ap* 
point CD. attorney on my behalf to [Sere state the nature and extent of the 
powers intended to he conferred, as whether to sell, lease, mortgage, ^.] the 
lands in the said Schedule described, and to execute all such instruments 
and do all such acts, matters, and things as may be necessary for carrying 
out the powers hereby given, and for the recovery of all rents and sums 
of money that may become or are now due or owing to me in respect of 
Ihe said lands, and for the enforcement of all contracts, covenants, or 
conditions binding upon any lessee or occupier of the said lands, or upon 
any other person in respect of the same, and for the taking and maintain- 
ing possession of the said lands, and for protecting the same from waste, 
damagfe, or trespass. 
In witness whereof I have hereunto subscribed my name this day 

of . A.B. 

Signed by the above-named A.B. 

, in the presence of 

X.Y. 

[Schedule referred to,"] 



T> ^ Seo. 154. 

BSYOOATION ObDBB. 

I, A.B., of , being seised of an estate [Here state the nature of 

the estate] in all that piece of land [Sere describe land, referring to the exist- 
ing grant, certificate, or other instrument of title], hereby revoke the power 
of attorney given by me to , dated the day of 

In witness whereof I have hereunto subscribed my name this 
day of , in the presence of 

A.B., of 



FOURTH SCHEDULE. 



Covenants ncpLnsD in Instbxtxbnts. 
Thb words '* will insure *' in any instrument executed under this Act 
implies that the lessee or mortgagor will insure, in the joint names of the 



Sec. 167. 
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leflBor and lessee or of the mortgagor and mortgage as the case may be, 
and, so long as the term expressed in the said mortgage or lease shall not 
have expired, will keep insured in such joint names in some public insor- 
anoe office, to be approved by such mortgagee or lessor, agaihst loss or 
damage by fire to the full amounts specified in such instrument, or, if no 
amount be specified, then to their full value, all buildings, tenements, or 
premises erected on such land which shall be of a nature or kind capable 
of being insured against loss or damage by fire ; and that the mortgagor 
or lessee will, at the request of the mortgagee or lessor, hand over to and 
deposit with him the policy of every such insurance, and produce to him 
the receipt or receipts for the annual or other premiums payable on 
account thereof ; and also that all moneys to be received under or by 
vii'tue of any such insurance shall, in the event of loss or damage by fire, 
be laid out and expended in making good such loss or damage : Pro- 
vided also that, if default shall be made in the observance or performance 
of the covenant last above mentioned, it shall be lawful for the mort- 
gagee or lessor, without prejudice nevertheless to, and concurrently with, 
the powers granted him by his memorandum of mortgage, or lease, or by 
this Act provided, to insure such building, and the costs and charges of 
such insurance shall until such mortgage be redeemed or such lease shall 
have expired be a charge upon the said land. 

The words *' paint outside every alternate year" shall imply as follows, 
namely — And also will in every alternate year during the currency at 
such lease paint all the outside woodwork and ironwork belonging to the 
hereditaments and premises mentioned in such lease with two coats of 
proper oil coloxurs in a workmanlike manner. 

The words ** paint and paper inside every third year " shall imply as 
follows, namely — ^And will in every third year during the currency of 
such lease paint the inside wood, iron, and other works, now or usually 
painted, with two coats of proper oil colours in a workmanlike manner, 
and also repaper with paper of a quality as at present such parts of the 
said premises as are now papered, and also wash, stop, whiten, or colour 
such parts of the said premises as are now whitened or coloured, 
respectively. 

The words " will fence *' shall imply as follows, namely— And also 
will, during the continuance of the said lease, erect and put up on the 
boundaries of the land therein mentioned, or upon such boundaries upon 
which no substantial fence now exists, a good and substantial force. 

The word ** cultivate " shall imply as follows, namely — And will at all 
times during the said lease cultivate, use, and manage all such parts of 
the land therein mentioned as are or shall be broken up or converted into 
tillage in a proper and husband-like manner, and will not impoverish or 
waste the same. 

The words ** That the lessee will not use the said premises as a shop " 
shall imply as follows, namely — ^And also that the said lessee will not 
convert, use, or occupy the said hereditaments and premises mentioned in 
such lease, or any part thereof, into or as a shop, warehouse, or other 
place for carrying on any trade or business whatsoever, or permit or 
0UjSer the said hereditaments and premises, or any part thereof^ to 1)^ 
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used for any such purpose, or otherwise than as a private dwelling-house, 
without the consent in writing of the said lessor. 

The words ** will not carry on offensive trades " shall imply as follows, 
namely — ^And also that no noxious, noisome, or offensive art, or trade, 
business, or occupation or calling shall at any time during the said term 
be used, exercised, carried on, permitted, or suffered in or upon the said 
hereditaments and premises above mentioned, and thnt no act, matter, or 
thing whatsoever ^all at any time during the said term be done in or 
upon the said hereditaments and premises, or any part thereof, which 
shall or may be or g^ow to the annoyance, nuisance, grievance, damage, 
or disturbance of the occupiers or owners of the adjoining lands and 
hereditaments. 

The words *' will not without leave assign or sublet'' shall imply as 
follows, namely — ^And also that the said lessee shall not, nor will during 
the term of such lease, assign, transfer, demise, sublet, or set over, or • 
otherwise by any act or deed procure the lands or premises therein men- 
tioned, or any of them, or any part thereof, to be assigned, transferred, 
demised, sublet, or set over unto any person whomsoever without the 
consent in writing of the said lessor first had and obtained. 

The words " will not cut timber" shall imply as follows — ^And also 
that the said lessee shall not nor will cut down, fell, injure, or destroy 
any growing or living timber, or timber -like trees standing and being 
upon the said hereditaments and premises above mentioned, without con- 
sent in writing of the said lessor. 

The w^ords ** will carry on the business of a publican and conduct the 
same in an orderly manner" shall imply as follows, namely — ^And also 
that the said lessee will at all times during the currency of such lease use, 
exerdse, and carry on in and upon the premises therein mentioned the 
trade or. business of a licensed victualler or publican and retailer of spirits, 
wines, ale, beer, and x>orter, and keep open and use the messuage, tene- 
ment, or inn and buildings standing and being upon the said land as and 
for an inn or publichouse for the reception, accommodation, or entertain- 
ment of travellers, guests, and other persons resorting thereto or frequen- 
ting the same, and manage and conduct such trade or business in a quiet 
and orderly manner ; and will not do, commit, or permit, or suffer to be 
done or committed any act, matter, or thing whatsoever whereby, or by ' 
means whereof, any license shall or may be forfeited, or become void or 
liable to be taken away, suppressed, or suspended in any manner howso- 
ever. 

The words ** will apply for renewal of license " shall imply as follows, 
namely — And also shall and will from time to time during the continuance 
of the said term, at the proper times for that purpose, apply for and en- 
deavotir to obtain at his own expense all such licenses as are or may be 
necessary for carrying on the said trade or business of a licensed victual- 
ler or publican in and upon the said hereditaments and premises, and 
keeping the said messuage, tenement, or inn open as and for an inn or 
publichouse as aforesaid. 

The words "wiU facilitate the transfer of license" shall imply as 
f oUowp, namely — ^And also shall and will, at the expiration or other sooner 
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determinatioii of the said Immo, sign and gi^e rooh notioe or notioes, and 
allow snch notioe or notices of a renewal or tranaf er of any lioense as may 
be required by law to be affixed to the said messoage, tenement, or inn, 
to be thereto affixed, and remain so affixed daring snch time or times as 
shall be necessary or expedient in that behalf ; and genenally to do and 
peff prm all snch farther aots, matters, and things as shall be necessary to 
enable the said lessor or any other person authorised by him to obtain the 
renewal of any license, or any new license, or the transfer of any lioenae 
then existing and in force. 



hfth schedule. 

AtTBSTJLTIOV OV iNSIBUlCBim. 
FOBX (1). 

. ^^ Cbbtifigatb or Distbiot Laio) Reoistbab, Jubticb go tio^ Pbigb, xto*. 

• BAKDXQ DbOLABATION OF ATTESIINa W1TNB88. 

Appeabbd before me at , the day of , CD., of 

, a person known to me and of g^ood repute, attesting witness to 
this instrument, and acknowledged his signature to the same ; and did 
further declare that A.B., the party executing the same, was personalty' 
known to him the said CD., and that the signature of this said instru- 
ment is in the handwriting of the said A.B. 

District Land Begistrar, or Justice of the 
Peace, or Notary FubUo. 



FOBX (2). 
Sec. 163. CSBTZFIOAXB OF DiBTBIOT LaND RbOISTBAB, JXTSnCB OF THB FSAOB, XTO.* 
BBFOBB WHOM InSTBUXENT XAY HAVE BBBN EXBOTTISD BT THB PaBIZEB 

THBBJSIO. 

Afpbabbx) before me at , the day of , A.B., of 

, the party executing the within instrument, and did freely and 
voluntarily sign the same. 

District Land Registrar, or Justice of the 
Peace, or Notary Public. 



^•20^ SIXTH SCHEDULE. 

SOALB OF ChABOBS FOB LaND-BbOSBB8. £ S. d. 

For application to bring land under " The Land Transf^ Act, 
1885," where the land remains in the original grantee, 
although it may have been or still remains subject to lease 
or mortgage* — 
Where the value does not exceed £400 . . . » . . 10 

Where the value does not exceed £800 . . . . . . ^th ^ ot. 

Where the value exceeds £800 . . . . . . ..100 

For filling up and entering caveats, exclusive of any profes- \,^^^^ 
sional charges incident to litigation pending . . . . lONC^ 

Memorandum of transfer, lease, mortgage, orincumbrancef — 
Where the value does not exceed £400 . . . . . . 10 

Wh9reitexoeed9£400., ,. *, .« <*ilih|^o^ 
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£ 8. d. 
Where it exceeds £800 .. .. .. .. ..100 

Whenever any implied covenant is modified, or any covenant, 

not being of those for which abbreviated forms of words are 

hereinbefore prescribed, is introduced in any instrument, 

extra .. .« .. ., .. ..050 

Whenever any original section or allotment or parcel of land 

included in an existing grant or other instrument is broken 

ID. any dealing, extra . . . . . . . . 10 

Transfer of mortgage or lease or surrender of lease . . ..060 

Power of attorney without registration abstract . . . . 10 

Power of attorney with registration abstract . . ..ICO 

*These charges include filling up application, procuring declaration 
and signatures, procuring diagram from Land Office, and attendance and 
delivery at Registry Office. Where the title has not remained in the 
original grantee, an extra charge may be made proportioned to the 
trouble, such cases being more in the nature of conveyancing. 

tin the case of lease, and of annuity secured by incumbrance, ten 
years' rent, or ten years of such annuity, to be assumed as the value for 
the purpose of calculating the percentage. 



SEVENTH SCHEDULE. 

Hie following has been substituted for the Seventh Schedule of the Act : 
see N.Z. Gaz. 1885, p. 1509. 

Fbes payable to Distbiot Land Bbqistbabs ttnbeb '^Ths Land 

Tbansfbb Act, 1885." 

For the bringing land under the provisions of this Act (over and 

above the cost of advertisements) — £ s. d. 

When the title consists of a Grown grant, and none ol the 
land included therein has been dealt with . . ..020 

When the title is of any other description and the valua 
exceeds £300 .. .. .. .. ..100 

When the title ia of any other description and the value 

exceeds £200 and does not exceed £300 . . . . 15 

When the titie is of any other description and the value 
exceeds £100 and does not exceed £200 . . . . 10 

When the title is of any other description and when the 

value does not exceed £100 . . . . ..050 

Contribution to the Assurance Fund upon first bringing land 
luider the Act, and upon the registration of an estate of 
freehold in possession derived by settiement, wiU, or in- 
testacy — 

In the pound sterling . . . . . . ..00^ 

Other fees — 

For every application to bring land under the Act ..050 

For every certificate of title on transfer where the consider- 
ation does not exceed £100 . . . . . . 10 

For every other certificate of title .. ,. ,.100 
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Begfistering memoraiidiiin of transfer, mortgage, moam- £ s. d. 
bramoe, or lease . . . . . . . . . . 10 

Beg^stering transfer or disoharg^ of mortgage or of inoum- 

brance, or the transfer or surrender of a lease . . 5 

Registering proprietor of any estate or interest derived hj 
settlement or transmission . . . . . . ..0100 

For every power of attorney deposited . . . . 10 

For every registration abstract . . . . ..100 

For canoelling registration abstract .. .. ..050 

For every revocation order . . . . . . . . 10 

Noting caveat . . . . . . . . . . 10 

Cancelling or withdrawal of caveat, and for every notice 
relating to any caveat . . . . . . ..050 

For every search .. .. .. .. ..020 

For every general search . . . . . . ..050 

For every map or plan deposited . . . . ..050 

For every instrument declaratory of trusts, and for every 
will or other instrument deposited . . . . . . 10 

For registering recovery by proceeding in law or equity or 
re-entry by lessee .. .. .. .. 10 

For reg^istering vesting of lease in mortgagee, consequent 

on refusal of Trustee in Bankruptcy to accept the same 10 
For entering notice of marriage or death . . . . 10 

For entering notice of writ or order of Supreme Court . . 10 
Taking afBdavit or statutory declaration .. ..050 

For the exhibition of any deposited instrument, or for ex- 
hibiting deeds surrendered by applicant proprietor ..050 
For certified copy, not exceeding five folios . . ..050 

For every folio or part folio after first five . . ..006 

For every notice to produce deeds or instruments ..050 

For every outstanding interest noted on certificate of title 5 
When any instrument purports to deal with land included 
in more than one grant or certificate, for each registra- 
tion memorial after the first . • . . .,020 



RegukUiona, 

All fees under the Act shall be due and payable in advance. 

Where several properties are included in one form of application, there 
shall be charg^ in respect of each property an application fee and a fee 
for bring^ing the land under the Act. Land included within one outer 
boundary shall be deemed one property for the purpose of this regpilation. 

In all cases a fee of one pound (£1) is hereby prescribed as the charge 
to be made for advertising notice of application ; provided that, when- 
ever it is necessary that unusual publicity shall be gfiven to any applica- 
tion, the District Land Registrar may require payment of such additional 
sum as shall, in his judgment, be sufficient to defray the cost of such 
advertisements. 

Li all cases where application is made to bring land under the Act, and 
the certificate of title is directed to issue and is issued in the name of the 
applicant, the fees for bring^g such land under the Act, with the excep- 
tion of the ** application fee,'' may, at the request of the applicant, re« 
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main unpaid until such land is dealt with by him as registered proprietor. 
The District Land Beg^istrar shall retain any such certificate of title until 
the fees due upon the same have been paid, and, until such payment, 
shall not register any dealing with the land included in such certificate of 
title. 

Printed forms supplied by the Begfistrar for use under the Act shall be 
charged for at the rate of one shilling each. Solicitors, land-brokers, 
and others having forms printed for their own use, and at their own ex- 
pense, shall, on approval of such forms by the Begistrar, be entitled to 
have the same sealed free of charge. 



EIGHTH SCHEDULE. 

Acts ami) Enaotmbnts bepbalbd. Sec. 224. 

1870, No. 51.— The Land Transfer Act, 1870. 

1871, No. 12.— The Land Transfer Act Amendment Act, 1871. 
1874, No. 15.— The Land Transfer Act 1870 Amendment Act, 1874. 
1876, No. 67.— The Land Transfer Act 1870 Amendment Act, 1876. 
1880, No. 8.— The Land Transfer Act Amendment Act, 1880. 
1883, No. 32.— The Land Transfer Act 1870 Amendment Act, 1883. 
1868, No. 51.--The Deeds Begistration Act, 1868. So far as relates to 

land after it has been brought under the proyisionfl 
of this Act. 
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THE DEEDS AND INSTRUMENTS EEGISTRATION 

ACT, 1886. 



Title. An Act for further Facilitating the Begistration of Deeds and 

Instruments. [17^ AuguH^ 1886. 

BE IT ENACTED by the General Assembly of New Zea- 
land in Parliament assembled, and by the authority of the 
same as follows : — 
ShortTitle 1. The Short Title of this Act is ''The Deeds and Instru- 
ments Begistration Act, 1886." 
Interpre- 2. In this Act— 

" Instrument " has the same meaning as is given to the 
said term in '' The Deeds Begistration Act, 1868," 
and ^' The Land Transfer Act, 1885," respectively, 
and includes all documents included in the afore- 
said definitions respectively : 
» '^ Begistrar " means the Begistrar of Deeds or District 
Land Begistrar for the Land or Deeds Begistra- 
tion District within which any instrument is re- 
quired to be registered. 
District 3. The Governor may from time to time appoint in and for 
^^^a ®^^ ®^^^ registration district fit and proper persons to act as 
pointedfor District Agents, to receive and transmit to the Begistrar, for 
^*- registration any imtruments which such Eegistrar is required 
struments or empowered to register ; also, on registration of any instru- 

for regis- ment, to receive the same from the Begistrar on behalf of the 
tration. • i , 

persons entitled. 

Priority of ^- Instruments forwarded for registration through a District 

i^***™- Agent shalL as between themselves, be entitled to registration 
moiits so c? / ^ %^ 

registered. ^ ^® order in which they are lodged with such Agent ; but, 

as against all other instruments, shall be entitled to priority 

according to the time of actual reception by the Begistrar. 

Reoeipts 5. On return of any instrument by the Begistrar through a 

stnunents 1^®*"^^* Agent the signature or attestation of correctness re- 

afterregis- quired by section forty-seven of ** The Deeds Begistration 

^^^^^ Act, 1868," shall not be necessary; but in lieu thereof the 

Begistrar or Deputy-Begistrar of Deeds shall sign and attest 

the recorded copy of such instrument. 
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6. The Gbvemor in Council may prescribe fees to be taken Governor 
under this Act, and may make such regulations with regard gcribe f ees. 
to the matters aforesaid as may be necessaiy or expedient. 

7. The District Land RecHistrar of Nelson shaU have the District 
same authorities, and is hereby required to perform the same i^gigtrar 
duties within his district, as are possessed and required to be of Nelson 
performed by the District Land Registrar of Westland within ^^i^^f 
his district, under section eight of "The Westland and Grey Westland 
Education Boards Act, 18P5." ^uStion 

8. Sections one hundred and thirty-six and one hundred Boards, 
and thirty-seyen of " The Land Act, 1885," shall be construed 

to apply in respect to every lease of Crown lands made on the '^^'^' 
system known as the perpetual-lease system, and whether ^ses 
made under Part IV. of the above Act or under any other B^^^. 
provisions of such Act, or under any provisions of any other i885, may 
Act ; and every such lease shaU be executed in triplicate, and ^J|ff^" 
shall be regist^ered imder " The Land Transfer Act, 1885," in 
manner as provided in the above-mentioned sections. 
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THE LAND TEAN8FEE ACT AMENDMENT ACT, 

1888. 



1888, No. 40. 

Title. An Act to amend " The Land Transfer Act, 1885." 

ISOth August, 1888. 

BE IT ENACTED by the General Assembly of New Zealand 

in Parliament assembled, and by the authority of the same, as 

follows : — 

ShortTitle 1. The Short Title of this Act is " The Land Transfer Act 

Amendment Act, 1888." 
Interpre- 2. For the purposes of this Act, — 

°^' " Warrant " means and includes every warrant hereto- 

fore or hereafter issued under the hand of the 
Governor for the issue of a certificate of title in 
lieu of a Crown grant under the provisions of 
" The Land Transfer Act, 1885," or of any Act 
thereby repealed. 
Reserva- 3. The reservation in any warrant, as hereinbefore defined, 
r(^ by ^^ ^^y right of road, or right to take or lay off any road, shall, 
Gover- as fi'om the date of such warrant, have the like effect as if 
TKut^^^' ®^^^ resei'vation had been contained in a Crown grant on the 
have same like date of the land the subiect thereof. 
Served in ®^^^ reservation, and all rights existing by virtue thereof. 
Crown shall be deemed suflBlciently protected by the general reserva- 
g^^^- tion in any certificate of title of the right of the Ci'own to take 
tion of ^^^ ^^7 ^^ roads under the provisions of any Act of the Gene- 
road in ral Assembly, and no certificate of title shall be impeached on 
of title not *^® ground of uncertainty or otherwise on account of any such 
to vitiate reservation therein contained. 

e same. ^^ When any certificate of title is partially cancelled by in- 
Qf ti^lg f OP dorsoment thereon of a memorial of transfer of a ] ortion of 
balance of the land, the Registrar may at his dis^. ; Con, allow tho person 
transfer- ^i^^^^led to the untransf erred balance of the land to retain such 
red may cei tiiicate, and the same shall, as to such untransf oned bal- 
vaUd if ance, remain in full force and virtue : Provided that the 
Hufficient- memorial shall clearly define what portion of the land has 

«uch bal- Li the case of a transfer of a road-line to Her Majesty the 

aaoe. 
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Queen the District Land Begistrar may cause such road-line 
to be marked upon the plan on the certificate, or upon a new 
plan upon the certificate, and to endorse a description of such 
road-line upon the said certificate ; and in any such case it 
shall not be necessary to issue a certificate for such road-line, 
but the old certificate, or a new one, may be reissued without 
fee with such road-line, marked thereon with a memorandum 
that such transfer has been registered. 

5. The cost of any survey authorised by the Surveyor- ^^'^^ ®* . 

^ *> *> ^ •' Boryey lor 

Gheneral for correction of any Land Transfer plan or certificate correction 
shall be borne and paid by the Assurance Fund upon the cer- ^ ^^^iL 
tificate of the Surveyor-General that such survey has been paid out 
duly made and was necessary for the purpose aforesaid. ^^ ^^^'a 

6. The Surveyor- General, or any person authorised by him 

to make any survey required for the purposes of "The Land g,;|,^eyor- 
Transfer Act, 1885,"— General or 

(1.) May enter from time to time, during the daytime, ^^^^laed 
upon any land, with such assistants as he thinks by him 
fit, for the purpose of making any survey which J^J ^ 
he is authorised to make, and may ^ or set up make but- 
thereon survey pegs, marks, or poles ; or for the ^®^' 
purpose of inspecting any such survey, or of alter- 
ing, repairing, moving, or removing any survey 
peg, mark, or pole ; and 
(2.) May do all things necessary for such survey in ac- 
cordance with existing reg^ations, or for any in- 
spection, repair, or alteration thereof. 
Before entry, such surveyor shall, when practicable give 
reasonable notice to the owner or occupier of the land, and 
shall, if required by such owner or occupier, produce and show 
the authority under which he claims to enter as aforesaid. 

Any person wilfully preventing or obstructing any survey 
autliorised as aforesaid, or destroying, effacing, or removing 
any survey pegs or marks relating thereto, shall incur for each 
such offence a penalty not exceeding twenty poimds, to be 
recoverable in a summary way before any two or more 
Justices of the Peace, and shall be liable to make good any 
loss or damage thereby occasioned. 

The Surveyor- General may delegate his powers and duties 
under this section to the Chief Surveyor of any district so far 
as the same are to be exercised within the limits of such 
districts 
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Mortgfa- 7, go mucli of section ninety-six of " The Land Transfer 
todistoin-^^^ 1885," as gives to a mortgagee power to distrain and sell 
goods, &o. the goods and chattels of the mortgagor is hereby repealed. 

mOTtga- g rjt^^ Surveyor-General, subject to the approval of the 
pealed. Governor, may revoke, either absolutely or for such time as 
Power to he shall think fit, the license of any surveyor licensed under 
oaaoelror- u rj^^ j^^^^ Transfer Act, 1885," upon the ground of negli- 
lioenfles. gence, incompetence, or misconduct on the part of such sur- 
veyor. Any person whose license is so cancelled shall cease 
to be a licensed surveyor from and after the day when a noti- 
fication of such cancellation is gazetted. 
Memoraa- 9. A memorandum of lease executed in the Form D in the 
W^y Second Schedule to ** The Land Transfer Act, 1885," may be 
be regis- registered notwithstanding that the term thereof shall be less 
than three years, but no lease or agreement for lease for a 
less period than three years shall be void by reason only of 
. J. _ such memorandum not having been executed or registered, 
tion of 10. The provisions of sections sixty-five, sixty-six, and 

J*^^JJ^^ sixty-seven of "The Property Law Consolidation Act, 1883," 
Bolidation shall apply, and be deemed to have applied to "The Land 
Act 1883." Transfer Act, 1885," and any amendments thereof, and to any 
Acts thereby respectively repealed (a). 

(a) The sections referred to are : — 

65. Whenever the person who may have executed or shall hereafter 
execute any power of attorney (whether such person were or be at the 
time within the colony or not) shall not have declared, or shall not 
declare therein that such power shall continue in force only until his 
death or revocation thereof, then and in every such case such power shall 
so far as may concern all contracts entered into bond fide, and all deeds 
or instruments of any kind bond fide made or signed operate and continue 
in force until notice of his death or the revocation of such power shall 
have been received by the attorney named therein. 

66. Every act (within the scope of the powers and authority conferred 
upon the said attorney to such extent as aforesaid) heretofore or hereafter 
to be done or suffered by him after such death or revocation as aforesaid, 
and before notice thereof shall have been received, shall be as effectual in 
all respects as if such death or revocation had not happen 3d or been 
made. 

67. A solemn declaration made by any such attorney, uud^r the pro- 
visions and by virtue of "The Justices of the Peace Act, 1332,*' to the 
effect that he has not received any notice or information of the revocation 
of such power of attorney by death or otherwise, shall, if made imme- 
diately before or after any such act as aforesaid, be taken to be conclusive 
proof of such non-revocation at the times thereof respectively. 

mentof ^1- ^he following words shall be added to section one 
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hundred and fifty-four of "The Land Transfer Act, 1885 :"aeotioii 154 
" Nor shall any power of attorney be deemed to have been or of ** I^d 
to be revoked by the bankruptcy of the grantee or by the Xq^ i885." 
marriage of a female grantee." 

12. Subsection two of section one hundred and sixty-nine Amend- 
of "The Land Transfer Act, 1885," shaU hereafter be read as™^^^ 
if the following words were added thereto, namely : " and in 2 section 
the event of any such instrument being signed, executed, or«,-j^^^ 
acknowledged in any place where no law for taking an Transfer 
affidavit or declaration is in force, then such instrument shall 
be attested by the British Consul or Yice-Consul, who shall 
certify that no provision is made by the laws of such country 
for taking an affidavit or solemn declaration, and such certificate 
shall for all purposes be received as sufficient evidence 
thereof." 



Act 1885." 
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THE LAND TRANSFER ACT 1885 AMENDMENT ACT, 

1889. 



1889, No. 29. 

Title. An Act to amend ** The Land Transfer Act, 1885." 

llGth September, 1889, 

BE IT ENACTED by the General Assembly of New Zealand 

in Parliament assembled, and by the authority of the same, 

as follows : — 

ShortTiae i. The Short Title of this Act is " The Land Transfer Act 

1885 Amendment Act, 1889." 

Interpre- 2. Li this Act " the said Act " means " The Land Transfer 
tation. 

Act, 1885." 

DIgcre- 3. The Registrar may, at his discretion, dispense with the 

tionary requirements of section seventy-six of the said Act, as to the 

Registrar, niode of description in any instrument of the land, estate, or 

interest intended to be dealt with, if such Registrar shall be 

satisfied that the description given is sufficient to identify such 

land, estate, or interest. 

Valuation 4. No instnmient purporting to deal with any land, estate, 

of instru- Qj. interest under the said Act shall be or be deemed to have 

ments. 

(Sic.) been invalid or ineffectual by reason only that the same may 

purport to have been executed at a time when the person, 
executing the same was not actually registered as the pro- 
prietor of such land, estate, or interest. 
Warrant 5. The land comprised in any certificate of title issued or 
of'cOTdfi- bereafter to be issued in lieu of a Crown grant shall be 
cateinlicu deemed to have been subject to the provisions of the said Act 
to&c^te- *® fro^ t^6 ^^^ fixed by the Governor's warrant as the date 
Testing of acquisition of title thereto ; and such date shall, for all 
purposes whatsoever, be deemed the antevesting date, in the 
same manner as if such antevesting date had been inserted in. 
a Crown g^ant of the said land. 
Land to be The reference to such antevesting date in any certificate of 
fiT bh ^^® pui^orting to be issued in pursuance of such warrant 
date. shall be conclusive evidence of such date, and that the same 
was fixed by the Governor's warrant, as in such certificate is 
set forth and stated : 
Provided always that this and the next preceding sectiozL 
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shall not be construed to validate or enable the registration 
under the said Act of any instrument heretofore executed by 
any aboriginal native owner, so far as such instrument was 
not valid or capable of registration prior to the passing of this 
Act. 

6. No right to any public road or reserve shall be acquired, No un- 
or be deemed to have been acquired, by the unauthorised yj^-j^^ ^ 
inclusion thereof in any certificate or title or by the registra- public re- 
tion of any instrument purporting to deal therewith otherwise J!^J!^dby 
than as authorised by law. registra- 

7. Section two hundred and nineteen of the said Act is 
hereby repealed, and in lieu thereof it is enacted that iio t>o • tra 
Kegistrar of Deeds or District Land Registrar shall be bound not bound 
to produce in any Court of law or elsewhere than in the Land ^ attend 
or Deeds Registry for the district any register or other docu- produce 
ment in his custody as such Registrar, or to attend before any register 
Court or elsewhere to give evidence as such Registrar, except Judge's 
by order of a Judge of the Supreme Court, which order shall order, 
not be made imless such Judge is satisfied that such attend- 
ance or production is necessary, and that the required 
evidence cannot be given by certified copy of such register or 
instrument. 

8. Every probate of will or administration of the estate of a Probate 
deceased person granted in any part of Her Majesty*s ^^*p 
dominions outside of New Zealand since the coming into colony to 
operation of **The Administration Act, 1879," shaU, when^^^^^^ 
resealed by the Supreme Court in New Zealand, have the granted in 
same effect as regards the real as well as the personal estate ^®^ ^®*" 
of such deceased person as if such probate or administration 

had been on'ginally gi*anted in the colony. 

9. Every probate heretofore granted or hereafter to be gTiocession 
granted by the Supreme Court or by a District Court of the ^^^^ ^^^ 
wiU of any deceased aboriginal native shall have the same-vy^here 
effect as regards the real estate of such Native as a Probate S«P^me^ 
granted by the same Court of the will of a x)erson not of the granted 
Native race ; and no order or certificate of the Native Land probate. 
Court shall be necessary to ascertain . :i the title of 

any person claiming under sucli will or p. , anything in 

"The Native Land Court Act, 1886," to the Cv ^trary notwith- 
standing. 

10. When a transfer shall have been reeristered without ^s:^!*™*' 
production of the outstanding certificate of title, under section oertificato 
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of title to forty-five of "The Rating Act, 1882," it shall be lawful for 

pt^aaer the Eegistrfur, if he shall be satisfied that such outstanding 

«TheBat-^^^^(^te cannot be got in and cancelled, to issue a new certi- 

ing Act, cate in the name of the purchaser without such cancellation, 

1882 * -•• * '^ ^ ' 

and for that purpose to cancel the existing folium of the 

register. 
Amend- ^^' ^^^^^^ ®^® hundred and seventy-seven of the said Act 
ment of is hereby amended by striking out the following words: "and 
JJ^J^^^ also upon the registration of the title to an estate of freehold 
Act. in possession in land derived through the will or intestacy of 

a previous proprietor or under any settlement." 
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Whebbas, A.B., etc., is registered as the proprietor of an 
estate of inheritance in fee simple in possession, subject, how- 
ever, to such encumbrances, liens, and interests, as are notified 
hy memoranda underwritten or indorsed hereon in all that 
etc. And whereas by an order of the Supreme Court of New 
Zealand, Wellington District, dated the day of 

190 and made in the matter of '* The Trustee Act, 1883," 
and in the matter of etc., it was ordered that O.D. should be 
appointed a person to transfer to E.F. all the estate and in- 
terest of the said A.B. in the said land. Now these pbesents 
wmnsss that I, the said O.D., in pursuance of the said order 
DO HEBEBY TBAK8FEB to the Said E.F. all the estate and interest 
of the said A.B. in the said piece of land. 
In witness, etc. 

Tbaitsfee of Laitd undsb Warr of Sale. 

I, A.B., as the Sheriff of the District, in pursuance 

of a writ of sale tested the day of 190 and 

issued out of the Supreme Court of New Zealand, 
District, in an action wherein C.D. is the Plaintiff and E.F. is 
the Defendant, which said E.F. is registered as the proprietor 
of an estate of inheritance in fee simple in possession subject, 
however, to such encumbrances, liens, and interests as are 
notified by memoranda underwritten or indorsed herereon in 
all that etc., and to effectuate the sale made under such writ. 
In ooxscDEBiTiON of the sum of £ paid to me by G.H. 

etc., the receipt of which sum I hereby acknowledge, do hebe- 
BT tbansfeb to the said O.H. all the estate and interest of the 
said E.F. in the said piece of land. 
In witness etc. 



Gbant of a Bight of Wat. 
I, A.B., etc., being registered as the proprietor of an estate of 
inheritance in fee simple in possession, subject, however, to 
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sncb encumbrances, liens, and interests, as are notified by 
memoranda underwritten or indorsed hereon in all that etc. 
In consideration of the sum of £ paid to me by CD. etc., 
the receipt of which sum I hereby acknowledge, do hereby 
TRANSFER and g^ant unto the said G,D,j and his transferees, in 
fee simple full and free right and liberty to and for him and 
them registered proprietor, or proprietors for the time being, 
of all that, etc., or any part thereof, and his, her and their 
tenants, servants, agents, workmen, and visitors from time to 
time, and at all times hereafter at his, her, and their will and 
pleasure, to go, pass and repass with or without horses 
or other animals, carts and carriages of all descriptionB 
through, over, and along all that the said piece of land firstly 
hereinbefore described. To the end and intent that the right 
of way hereby granted, shall be for ever hereafter appurten- 
ant to the said piece of land, secondly hereinbefore described 
for all purposes connected with the use, occupation and en- 
joyment thereof. In witness, etc. 



Eight of Wat in a T&ansfeb of Fbbehold Land. 

TooETHBB with full and free right and liberty, to and for the 
transferee hereunder, and to and for the registered proprietor 
or proprietors, for the time being, of the land hereby trans- 
ferred, or any part thereof, and his, her, or their tenants, 
servants, agents, workmen and visitors, from time to time, 
and at all times hereafter at his, her and their will and plea- 
sure to go, pass and repass with or without horses or other 
animals, carts and carriages of all description, into and out of 
and from the said land or any part thereof, through, over and 
along the road or waj or several roads or ways, delineated 
and coloured yellow in the plan drawn hereon, and being 
part or parts of the land comprised in Certificate of Title, 
Volume , folio , Wellington Register. 



MEMOaANDTTM OF TbANSFBB BY THE EeGISTBAB OF THE 

Supreme Court to a MoRTaAOB under power of Sale. 

Whereas, A.B. of, etc., being registered as the pro- 

prietor of an estate of inheritance in fee simple in possession, 
subject, however, to such encumbrances, liens, and interests, 
as are notified by memoranda underwritten or endorsed 
bwwtt m »ll that ^tc„ by Memowodum of Mortgage Nq, 
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mortgaged to CD., of etc., all bis estate and interest in the 
said land above described, to secure to the said CD. the pay- 
ment of the sum of £ together with interest thereon 
at the rate of £ per centum per annum : Akd whereas 
default has been made bj the said A.B. in payment of the 
said principal and inteirest monies : And whereas the said 
CD. has applied to the Eegistrar of the Supreme Court of 
New Zealand at Wellington to conduct the sale of the said 
land, and the saicf Eegistrar caused the said land to be put 
up for sale by public auction, iinder proper conditions of sale 
approved by him at : Aitd whereas at such sale the 
said CD. was declared the highest bidder for and the pur- 
chaser of the said land at the sum of £ Now these 
PRESENTS witness that I, E.F. of the Eegistrar 
of the Supreme Oourt of New Zealand at Wellington, in 
exercise of the powers of sale, contained and implied in the 
said Memorandum of Mortgage No. , and in pursuance 
of the provisions of '^The Land Transfer Act, 1885," and in 
consideration of the sum of £ being allowed in account 
by the said CD. in reduction of the principal and interest 
monies intended to be secured by the said Memorandum of 
Mortgage No. Do hereby transfer to the said CD. all 
the said land above described for an estate of inheritance in 
fee simple in possession, free from encumbrances, and freed 
and discharged from the said Memorandum of Mortgage 
No. , and all monies intended to be thereby secured. 
In witness whereof these presents have been executed by 
the said Eegistrar signing his name with the addition of his 
official description. 
Signed by the said E.F. with the 

addition of his official descrip- E.F. 
tion as Eegistrar of the Sup- Eegistrar of the Sup- 

reme Court of New Zealand, reme Court of New 

for the Judicial District of Zealand, for the Judi- 

Wellington, in the presence cial District of Wel- 

of lington. 



Lease of Timber Eights. 
I, A.B. of etc., (hereinafter called **The Lessor") being 
registered as proprietor of an estate of inheritance in fee sim- 
ple, subject, however, to such ©nqumbrance^, liens, and in* 
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terests, as are notified bj xnemoraada underwritten or en- 
dorsed hereon in tliat piece of land, etc., being the whole of 
the land comprised in Certificate of Title, Vol. folio , 

Wellington Eegister. Do hebrby obant abd lease to O.D. of 
etc. (hereinafter called '* The Lessee ") full, sole, and exdusiye 
liberty and power at all times during the continuance of the 
term hereby granted to cut down, remoye, sell, and carry 
away all timber and timber-like trees, and other trees and 
undergrowth now growing or which may at any time during 
the said term be growing in or upon the said land, doing 
thereby as little damage or injury as may be to the tenants 
or occupiers of the said land : And also full, free and un- 
restricted liberty and power at all times during the continu- 
ance of the term, hereby granted to make, construct, use, 
occupy and enjoy all such mills, buildings, tramways, road^ 
ways, pathways and pits as shall from time to time be neces- 
sary and proper for the purpose of cutting down, removing, 
selling and carrying away the said timber or timber-like trees, 
or other trees or wood : And also full, free, and unrestricted 
liberty and power, at all times during the continuance of the 
term hereby granted to lay, place and stack in or upon any 
convenient part or parts of the said land, all or any of the 
timber, timber like trees and other produce to be gotten un- 
der the authority of these presents : And also to do all such 
other acts and things, and use all such devices and means for 
cutting, removing, stacking and carrying away the said tim- 
ber, timber-like trees and other produce as shall or may be 
found necessary or convenient, according to the most approved 
practice in the District. All the said licenses, powers 

and privileges to be held by the Lessee, as tenant, for the 
space of years from the day of 190 

at the rental or royalty of for every 100 supeificial 

feet of sawn timber, cut, removed, and sold by the Lessee 
under the authorit}' of this lease from the said land, such 
rental or royalty to be paid by quarterly payments, on the 
days of the months of in each year for 

and in respect of all timber cut, removed and sold as afore- 
said, during the then preceding quarter. Subject to the fol- 
lovring covenants, conditions, and restrictions (that is to say) : 
that the Lessee will pay the said rent or royalty hereby re- 
served on the days, and in manner hereinafter appointed tor 
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• 

pajment thereof : Ajtd also that the Lessee will from time 
to time, and at all times during the said term, keep accurate 
and regular books of account, and therein shall from day to 
day make, or cause to be made, true plain and perfect entries, 
of all such timber as shall be sawn, cut, and removed from 
the said land, and of the sales thereof : Aim also will permit 
the Lessor, or his agent for the time being, at anj time and 
from time to time during the said term, to inspect the said 
books of account, and to take extracts therefrom, or to make 
copies thereof ; and also will once at least in each month give 
to the Lessor, or his agent for the time being, a true and 
faithful account, in writing, of all timber sawn, cut, removed, 
and sold from the said land during the last preceding month, 
OX since the rendering of the last preceding account as the 
case may be or require : Fsovided always that the Lessee 
may at any time or from time to time during the term hereby 
granted, or immediately upon the expiration thereof, take up, 
carry away, and remove all such buildings, fixtures, machinery 
and tramways as shall be erected, made or brought upon the 
said land by the Lessee ; Pbovided always, and it is hereby 
agreed and declared that if default shall be made in payment 
of the said rent or royalty hereby reserved, or any part or 
parts thereof for the space of 21 days after any of the days or 
times hereinbefore appointed for payment th^of whether 
payment thereof shall have been formally or legally demanded 
or not, or in case of breach or non-performance of all or any 
of the covenants, provisoes and agreements hereinbefore con- 
tained or implied, then and thenceforth for all or any of the 
causes aforesaid, and at any time thereafter it shall be lawful 
for the Lessor by notice in writing to be given to the Lessee 
either personally or by delivery at the usual or last known 
place of abode of the Lessee, to revoke and determine the 
several liberties, licenses, and powers hereby granted; and 
immediately after any such notice shall have been so given 
the liberties, licenses, and powers hereby granted, and every 
article, clause, matter, and thing herein contained shall abso- 
lutely cease and determine, save and except so far as concerns 
and for the purpose of enforcing any right of action which 
shall have accrued to either of the said parties, hereto by 
reason of any breach of all or any of the covenants and agree- 
ments herein contained. 

I, the above-named CD., do hereby accept this lease of the 
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above-mentioned licenses, powers and privileges in and over 
the above-described land, to be held by me as tenant and 
subject to the conditions, restrictions and covenants above set 
fortlu 
In wrnrBsSy etc 

MncoBAimux of Mobtqaox. 
I, A.B., etc. (hereinafter called ''The Mortgagor''), being 
registered as proprietor of an estate of inheritance in fee 
simple in possession, subject, however, to such encumbrances, 
liens, and interests as are notified by memoranda under- 
written or indorsed hereon in the lands hereinafter described : 
In considsbation of the sum of £ lent to the mortgagor 
by CD., etc. (hereinafter called ''The Mortgagee"), the 
receipt of which sum is hereby acknowledged, do hxbxbt 
COVENANT with the mortgagee : 

FnisTLT, that the mortgagor will pay to the mortgagee tlie 
said sum of £ on the day of 190 • 

Sbcondlt, that the mortgagor will, as long as any principal 
money shall remain due xmder this mortgage, pay to the mort- 
gagee interest thereon at the rate per centum per annum 
by equal half-yearly payments on the days of the 
months of in every year. 

Thibblt, that the mortgagor hath an indefeasible title 
under "The Land Transfer Act, 1885," and the amendments 
thereof to the estate aforesaid in all and every part of the 
land hereinafter described. 

FouBTHLT, that the mortgagor shall and will duly and 
punctually pay all rates, taxes, assessments, and other out- 
goings from time to time payable in respect of the lands 
hereby mortgaged. 

FuTHLT, that the mortgagor will, during the continuance 
of this security, keep all buildings, erections, fences, hedges, 
and drains for the time being standing and being on, in or 
about the said lands in good and substantial repair, order, 
and condition, and keep the said lands free and dear of all 
noxious plants and weeds, and from rabbits and noxious 
vermin. 

Sixthly, that the mortgagor will forthwith insure, and 
during the continuance of this security keep insured, all 
buildings and erections now erected, or hereafter to be 
erected, on the lands hereby mortgaged in the full insurable 



tAND TRANSntB ACT. 147 

Talue thereof in the name of the mortgagee in some inrarance 
office to be approved of by the mortgagee : And at least 
seven days before each premium on such insurance shall 
beoome due will pay the same, and will deliver all policies 
and premium receipts to the mortgagee : And that in case 
default shall at any time be made in keeping insured the said 
buildings and erections, or any of them, or in delivering any 
such policy or premium receipt as aforesaid, it shall be lawful 
for the mortgagee to insure, and keep insured, the said build- 
ings and erections in any sum or sums which the mortgagee 
may think proper: And that the mortgagor will, on demand, 
pay to the mortgagee all sums of money expended in or about 
such insurance as aforesaid with interest thereon until actual 
repayment at the rate of ten pounds per centum per annum: 
And that until repayment the same shall be a charge upon the 
premises hereby mortgaged : And it is hereby declared that 
all monies to be received by virtue of any such insurance 
shall, at the option of ttie mortgagee, be applied in or towards 
the discharge of the monies for the time being due under this 
mortgage, or in or towards rebuilding or reinstating the 
buildings and erections in respect of which the same shall 
have been recovered. 

Pbovidzd always, and it is hereby agreed and declared, 
that in case default shall be made in payment of any of the 
principal or interest monies hereby secured for the space of 30 
days after any of the respective days appointed for payment 
thereof, or in case of the breach, non-observance or non- 
performance of any covenant or agreement on the part of the 
mortgagor herein contained or implied, it shall be lawful for 
the mortgagee to exercise the power of sale and other powers 
vested in mortgagees by " The Land Transfer Act, 1885,'' or 
by any Act amending the same, without making any demand, 
giving any notice, or waiting any period whatsoever. 

PaoviDED ALSO, that if the mortgagor shall on every half- 
yearly day hereinbefore appointed for payment of interest, or 
within 14 days thereafter pay to the mortgagee interest on 
the said principal sum or such part thereof as shall for the 
time being remain unpaid at the rate of per centum per 

annum, then the mortgagee shall accept interest for the said 
principal sum, or for such part thereof, as shall for the time 
being remain unpaid at the rate of per centum per 
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annum for every half-year for which such interest shall be 
paid to the mortgagee within such 14 days as aforesaid in full 
satisfaction of the interest at the higher rate hereinbefore 
ooyenanted to be paid. 

Pboyided also, that in case the mortgagor shall until the 
day of , 190 , well and truly pay all 

interest on the monies intended to be hereby secured at the 
rates and in manner hereinbefore appointed for payment of 
the same, and shall observe and perform all the covenants and 
agreements on the part of the mortgagor, herein contained or 
implied, then the mortgagee shall not before the said 
day of 19 , call in the said principal sum, or any 

part thereof. 

Provided also, that the mortgagor shall not be entitled to 
require or compel the mortgagee to receive the said principal 
sum before the said day of 19 

Provided nbvebthelbss, that the mortgagor shall be at 
liberty to pay off the whole, or any part, not being less than 
£ at any one time of the said principal sum, on any of 

the days hereinbefore appointed for payment of interest, upon 
giving to the mortgagee at least 3 calendar months' notice, in 
writing, of the intention so to do, and on paying off all arrears 
of interest that may be due at the time of such payment of 
principal. 

And for the better securing to the mortgagee the payment 
in manner aforesaid of the said principal sum, and interest, 
I, the mortgagor, do hereby mortgage to the mortgagee all 
my estate and interest in all that piece of land, etc. (or, in the 
said land above described). 

Ik wttness, etc. 

Conditions of Sale of Freehold Land under the Act. 

1. The property is sold subject to a reserved price, and the 
vendor reserves the right to bid. So subject, the highest bid- 
der shall be the purchaser, and no bidding shall be retracted, 
and in case of any dispute between bidders the Auctioneer 
may put up the property at a former bidding. No person 
shall advance at each bidding less than the sum to be fixed by 
the Auctioneer at the time of the sale. 

2. The purchaser shall immediately after the sale, pay to 
the Auctioneer a deposit of £ per cent, upon the anoount 
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of his purchase money, and sign the agreement endorsed on 
these conditions. 

3. The remainder of the purchase money shall be paid and 
the purchase completed on the day of next, 
at the office of Mr. (the vendor's solicitor) ; and if from 
any cause whatsoever the purchase shall not be completed on 
that day, the purchaser shall pay to the vendor interest after 
the rate of £ per centum per annum on the remainder 
of the purchase money from that day until the completion of 
the purchase. The purchaser shall be entitled to the posses- 
sion (or the receipt of the rents and profits) of the property 
from the said day of next, all outgoings up 
to that day being cleared by the vendor, and all current rents 
and outgoings shall be apportioned for the purposes of this 
condition. 

4. The vendor is the registered proprietor under ** The 
Land Transfer Act, 1885," and the Acts amending the same. 
The production of the Certificate of Title shall be deemed to 
be conclusive proof of all matters appearing therein or en- 
dorsed thereon pursuant to the provisions of the said Acts, 
and no further evidence shall be required or requisition made 
in respect of any such matters. 

5. Upon payment of the residue of the purchase money at 
the time and place aforesaid, the vendor will execute to the 
purchaser a memorandum of transfer of the property in the 
prescribed form, to be prepared by and at the expense of the 
purchaser. 

6. The property is sold subject to the existing tenancies, and 
to the easements (if any) affecting the same. 

7. The description of the property in the particulars is taken 
from the Certificate of Title, and is believed and shall be 
deemed to be correct. 

7a. (If the sale is by a Moetoagee.) The Vendor is a 
Mortgagee selling under a power of sale. The purchaser shall 
not require any evidence that default has been made under the 
mortgage under which the mortgagee is selling, or that any 
demand required prior to the exercise of the power of sale 
thereby given has been made, or as to the performance of 
any other condition precedent to the right of the mortgagee to 
sell. 

8. If the purchaser shall fail to comply with these conditions 

his deposit money shall be forfeited to the vendor, and the 
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vendor shall be at liberty, either with or without notice to the 
purchaser, to resell the property either by public auction or by 
pxivate oontract, and the deficiency in price (if any) on any 
such resale, and all costs and charges attending the same shall 
forthwith be made good and paid to the vendor by the de- 
faulter at this present sale, and in case of non-payment shall 
be recoverable by the vendor as liquidated damages, and it 
shall not be necessary for the vendor to tender a transfer or 
conveyance. 

Mbmobandttm : At the sale by auction made this 
day of 190 of the property described in the an- 

nexed particulars A.B., of was the highest bidder for, 

and was declared the purchaser of the said property, at the 
price of £ ; and the said A.B. has paid to CD., as agent 
for and on behalf of the vendor, the sum of £ 

by way of deposit, and in part payment of the purchase 
money, and he hereby agrees to complete the purchase ac- 
cording to the foregoing conditions ; and the said CD., as the 
vendor's agent, hereby confirms the said sale, and acknow- 
ledges the receipt of the said deposit. 

CD. (Auctionebe) for the Vendor. 

A.B. (Purchasbb). 



Declaration as to Default, to be made by Mobtgagb 

FRIOB to sale UlTDER COXDXTOT OF BeGISTBAB OF SuFBEXS 

COUBT. 

In the matter of '^ The Land Transfer M 
1885," and in the matter of Memorandum 
of Mortgage, No , A.B. to CD. 

I, CD., of etc., do hereby solemnly and sincerely declare:— 

1. That by Memorandum of Mortgage dated the 

day of 190 , Eegistered Number , A.B. of &c., 

mortgaged to me CD. this declarant, all that etc., to secure 
the repayment of the sum of £ and interest. 

2. That by Memorandum of Transfei*. No. the said 
A.B. transferred to E.F., of etc., the above-mentionod parcel 
of land subject to the above-mentioned mortgage and to the 
repayment of the monies thereby secured. 

3. That the said A.B. and E.F. have made continued default 
in payment of the principal and interest monies secured by the 
said Memorandum of Moi-tgage, and that there is now due and 



i 
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« 

owing to me upon the secoriiy d the said Memorandum of 
Mortgage the sum of £ 

4. That all noticea and things required to be given and 
done, and all times required to elapse to enable me this de« 
idarant to exercise the powers of sale contained and implied in 
the said Memorandum of Mortgage have respectiyelj been 
given, done, and elapsed. 

And I make this solemn declaration conscientiously believ- 
ing the same to be true, and by virtue of " The Justices of 
the Peaae Act, 1883/' 



Apfuoaxiov ion TEAWSMTssroir bt Exioutoe. 

Iir the will of O.D. deceased. 

I, A.B., of etc, do solemnly and sincerely declare : — 

1. That I am the sole Executor of the will of the said O.D. 
deceased, under Probate dated the day of 190 . 

2. That the said O.D., deceased, was at the time of his 
death registered as proprietor of an estate of inheritimce in 
tee simple in possession of the lands comprised in Certificate 
of Tide, Volume , folio , Wellington Begister, 
and also as Mortgagee under and by virtue of Memorandum 
of Mortgage, number , of the lands comprised in Cer- 
tificate of Title, Tolume , folio , Wellington 
Begister. 

3. That I desire to be registered as proprietor of the lands 
comprised in the said Certificate' of Titie, Volume , folio 

, and as Mortgagee under the said Memorandum of 
Mortgage, number , of the lands comprised in the said 

Certificate of Title, Volume , folio 

4. That to the best of my knowledge, information and be- 
lief there is no other person entitied to be registered as pro- 
prietor of the said lands or mortgage. 

And I make this solemn declaration conscientious] j believ- 
ing the same to be true, and by virtue of an Act of the Gene- 
ral Assembly of New Zealand, intitied *' The Justices of the 
Peace Act, 1882." 



PABTIiOi SUBEBinDBB OF LXASB. 

I, A.B., of etc., being registered as the proprietor of Lease, 
No. , of the lands comprised in Certificate of Titie, 
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Volume , folio , Wellington Hegister in con- 

sideration of the sum of £ paid to me (the receipt 

whereof I hereby acknowledge) do hereby surrender the said 
lease, so far as the same relates to all that piece of land {here 
describe land affected at length or by reference to plan endorsed,) 
Dated this day of 190 . 

Witness A.£. Lessee. 

* Axx^epted — 

CD. Lessor. 



Partial Discharge of Mortgage. 

I, A.B., of etc., being registered as the proprietor of Mort- 
gage, No. , of the lands comprised in Cer.tificate of 
Title, Volume , folio , Wellington Kegister, have 
received from CD. this day of 190 the 
sum of £ , in full satisfaction and discharge of the said 
mortgage, so far as the same relates to all that piece of land 
{here describe land affected at length or by reference to plan en- 
dorsed). 

Witness A.B. Mortgagee. 
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when . . . . . . . . 56 
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notice of . . 
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register • . • • . • 53 
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BOUNDARIES, 

description of, in certificate of title, in* 

conclusiTe .. .. .. 59 

BRINGINO LAND UNDER THE ACT. 
See Application 

BROKERS-LAND, 

Registrar General may license personstobe 205 

bond required before issue of license to 206 

license to, may be revoked . • . . 207 

licenses of, cancelled for making unlawful 
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CASE, 
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against application . . . . . . 137 4 
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CAVEATOR, 
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CERTIFICATE, 
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issue of 
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effect of ante- vesting date in 
repeal of 

when registered . . 
to be issued to registered proprietor 

of estate of freehold in possession 
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how to be dated . • 
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provision in case of loss of 



144 



66 

67 
68,69 
73 
74 
76 



4,27 



36 


6 


12 


6 


22,26 






4 




62 




68 


32 




68,80 


6,68 


68 


8 


69 




69 




60 




63 




64 


8 


66 


6,63 



8 



•'•w. 



tlVtMIJt. 
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to be cancelled on transfer of portion 
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may be issned whenpartialljoanoeDed 

may be iMued to purchaser under 

Rating Act » # • i 

production of , by mortgagee • • 

CERTIFIED COPIES. See Copies 

CHABaiNG ORDER, 

registration and efleot of • • • • 

CHOSE IN ACnON, 

, passes with transfer 

COMPENSATION. See Action— Assurance Fund 

CONSOLIDATING, 

certificate, issue of . . 

COPIES, 

oertiAed, to be furnished by Registrar . . 
and sealed, to be evidence . . 

CORPORATION, 

seal substituted for signature . . 
execution by attorney of 
COVENANTS, 

implied in a transfer of equity of redemp- 
tion . . 
right to sue on, passes wit^ transfer 
in transfers of leases . . 
in leases 
in mortgages 

liability of mortgagee of leaseholds to 
for title, implied in all instruments 
short forms of . . 

construed to be joint and several 
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how declared on . . 
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to take priority according to date of regis- 
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Registrar may lodge caveat to prevent 
improper . . . . . . • . 

DEATH, 

of person in whose favour certificate is- 
sued, effect of 
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DEDICATION, 

of road, not registrable .... 59 

DEPOSITED PLAN. See Subdiirigion. 

DEPUTT, 

of an officer . . . .  

DESCBIPTION. See Parcels, 

wbat, necessary in transfer • . 
DISABILITY, 

effect of, in action . . 

DISCHARGE, 

of mortgage . . • • . . 

on payment to Colonial Treagurer . . 
DISTRESS, 

by mortgagee after default . . . . 96, (1888) 7 K 

DISTRICT AGENTS, 

appointment of . . . . . . (1886) 3 

priority of instroments registered with . . (1886) 4 

DISTRICT LAND REGISTRAR. See Registrar. 
DISTRICTS— Land Registration .. 3 35 

DOCUMENTS, 

lodged, when to be returned and when 
retained .. .. .. .. 27 

Registrar may summon person to produoe 69, 175 

DUPLICATE CERTIFICATE, 

aseTidenoe .. •• •• .. 35 6 

production of, required, on vegistratkni of 
instrument .. .. ., 35 10,51 

EASEMENTS, 

included in '* land" •• .. .. 2 

cannot be acquired against registered pro- 
prietor by user . . . . 

creation of • • . • • • 

registration of, as appurtenant 

existing when land brought ui^der Act, 
continue in force though not registered 59 

EJECTMENT, 

may be brought by mortgage after de- 
fault .. .. .. ,. Ill 16 

not to lie against reg^tered proprietor ex- 
cept in certain cases . . . . 56 7 

ENDORSEMENT, 

interpretation of .. •• •• 2 

ERRORS, 

correction of , • • • . • 68 

effect of, against purchasers , , , . 190 
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4 




not to pnotice • • . • . • 


7 




SUSCUTION OF IK8i;itUM£NTS, 
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by married women 
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mortgage ••• •• •• 
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Ck>yemor In Coandl may fix and alter . • 
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FRTiONY, 






what offences oonstitate . • 


201 




oonviction for, not to affect oiyil remedy 


204 






203 




FOBHS, 






alterations in ,. .• 


215 




may be altered to soit oiroomstanoes . • 


15 




▼ariation from, .not being of substance, 






not to affect their validity •. 


ib 




FRAXJI), 






what is, nnder sections 65 and 56 




56 


what is nnder sections 189 and 190 
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Registrar may lodge caveat to prevent . • 


175 


28 


knowledge of miregistered instrument not 






to be imputed aa . . « • 


189 




effect of, against purchasers . . 
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INFANT, 

Registrar may lodge careaton behalf of 

INSTRUMENT, 

" ' interpretation of • • . • . • 

when regfistered • , • • • • 

takes effect as a deed • • . * 

in duplicate 

iNrder of registration • • . • . . 

not effectual to pass estate until registered 
priority of, when two presented for regis- 
tration •• •• •• St 

informal, not to be registered ... 
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with, when ••• ... ... 

not to be registered unless duly stamped 
conrectneos of execution of , to be certified 
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ezeouted out of Gokmj, how to he yerified 169» (1888) 12 10 

not invalid hy reason of purporting to he 
ezeonted hy person not at time ol eze- 
eution aetnally registered proprietor (1889) 4 

JOINT PBOFRIETOBS, 

axe joint tenants nnless the oontnuy isex- 
pressed ••• • • ••• ••• ov 

nay partition on hringing land under the 

Amv ••• ••• ••• ••• V 

how aileoled hf words ** no sorriyorship " 125 2^ 

JOINT TENANCr, 

aholishfid amongst natiyes ••• ... ft^^ 

JUDICIAL NOTICE, 

of signatoreandsealof offioeofBegistrar 9 

LAND, 

interpretation of ••• ••• ••• 2 

what, is suhject to Act ... ... 10, 11 1, 2 

what and hj whom, maj he hrooght un- 
der Act ... *«• ••. ••• 17, 18 2, 8 
LAND BB0EEB8. iS^ Brokers. 
LEASE, 

tranafer of ••• ••• ••• •#• 82, 83 

form of, D. seoond sehednle ••• 

what term of years may he registered ••• 

how made ••• ... ••• ••• 

unregistered, takes effect as oontraot only 

inyalid, not validated hy registration ••• 

covenant in, for right of purchase 

not hjnding against mortgagee, when ... 

surrender of •.. ... m— 

oovenants and powers implied in ... 

reooyery of possession hy lessor 

liahility of mortgagee of, after entry ... 

LESSEE, includes legal representatiyes ... 

LESSOB, indudee legal representatiyes ..« 
LIMITATION, 

statutes of, aholished .•• ••• 

words of, not required ... .•• 

of actions ... ... ••• ••• 

LUNATIC, 

Begistrar may lodge oayeat on hehalf of 
LOST TITLE DEEDS, 

Supreme Court may investigate oases of 

and make order ... 

registration of order of court relating to 
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LOST TITLE DVXD&^Contwued, 

pfoviaion in oaae of Iom of certificate of 

u U6 ••■ ••• ••• ••• ^0 

KAHBIAGE of female proprietor ... 121 

MABBIED WOMAN, 

may transfer to husband ... ... 80 

Registrar maj lodge caveat on behalf of 175 

power of, to deal with land ... ... 165 

execution of instruments by ... ... ib 

of lease in freehold estate ••• ... 69 

MEMORIAL, 

d efi ned ... ••• ••• .«. 34 

to be recorded on duplicate instrument 35 

certificate of, to be oonclusive evidence of 
registration ... ••• ••• ib 

MORTGAGE, 

interpretatian of term ... ... 2 

nature and form of (forms E. and F. 2nd 
schedule) ... ... ... 2, 93, 94 15, 74 

transfer of ... ... ... ... 82 

covenants implied in ... ... 96 15 

monies due under, payable in the Colony 80 

power of sale in ... ... ... 98, 99 16, 76, 77 

possession under ... ... ... 96, 97, HI 15 

application of purchase money ... 101 16 

conduct of sale under, by Reg^trar ... 103-107 17 

discharge of ... ... ••. 108, 109 17 

redemption of, after due date ... 80 

MORTGAGEE, 

consent of, to lease by mortgagor ... 87 

has no legal estate ... ... ... 94 15 

powers of entry and distress possessed by 96, 97 (1888) 7 15, 16 

receipt of, sufBcient discharge ... 100 16 

transfer by, in exercise of power of sale 102 17 

may sell through Reg^trar of Supreme 

Court ... ...' ••• ... 103 17 

to have remedies of lessor for recovery of 

premises on default ... ... Ill 16 

is entitled to just allowance ... ... 78 

of lease, not to be barred by recovery of 

possession ... ... ••• 112 16 

of leaseholds, after entry, liable to lessor 

for rent, etc. ... ... ... 

entitled to possession of instruments of title 
is bound to produce iuistruiQ^nt of titl« 
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114 


15 




82 



nn>ix. IX. 

Seotkms of Introduotton 
the Acts. and Notes. 

trannnimiosi to, on bankraptoj of lessee 119 19 

indudes legal repveeentatiYes •• ... 214 

HOBTaAGOB, 

▼alidiiy of lease by ... ... ... 72 

Inoliides legal representatiTes ... 214 

MINES, 

seTenmoe of . • • ,, „ ,, 61 

mSBEMEANOUBS, 

what acts deemed •• ,, ,. 200 

puniahment of .. .. ., ib 

oonviotioii for, not to affect dyil remedy 204 

NATIVE LAND, 

when subject to Act .. ,, ,. 10,11 87,38 

"NO SUBVIVOBSHIP," .• .• 26 

when to be endorsed on oertifioate , . 123 

operation of words .. .. .. 126 

order reUeying against sooh operation, 

how obtained and to be acted on .. 126 

NOTICE, 

not imputed as fraud under Act • • 189 

relating to oaTeats .. ., ., 140,143 

of action against Begistrar General . . 180 

OFFENCES, 

what deemed misdemeanours .. .. 200 

what ooostitttte f eloniee ,. .. 201 

prosecution of .. .. ., 216 

wilfully preventing or obstructing survey, 

«te. .. .. ., .. (1888)6 

OFFICEBS, 

appointment of .. .. ,, 4.8 

not personally liable, when . . , , 200 

OUTSTANDING INTEJIESTS .. .. 60.53 5 

PABCELS, 

description of, in oertifioate, ixrcondusiVe 59 

wrong description of, how to be corrected 69 

PABTITION, 
< on bringing land under. Act, by joint 

tenants, etc. .. ., ., 5 

by Native Land Court, issue of certificate 
'ipon .. .. .. .. 38 

PENALTY, 

for falsely certifying to correctness of in- 
strument, etc, , , , , , , l§8 
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quired by Begistrar 
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for acting an land broker without lioense 
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for obetructmg surveTs, etc. . , 

"PWR TTrDTTWi 
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what acts oonstitnte . • . • 


202 




punishment of . • . • . • 


203 




PLAN. See Sabdiyiaion. 






PROBATE, 






tranwniHrifln under ..^ »• ., 


117 


83 


issued out of Colonj, effect of reaealing. • 


(1889) 8 




of will of native, effect of 


(1889) 9 




PUBLIC BOAD OB BBSEBVE» 






no right to, acquired by unauthorixed in* 






dusioa in oertiflcate, etc. , . . • 


(1889) 6 




land taken for public road to be defined 






on register 


174 




POWKR, 






of appointment • • • • . • 


80 




of sale by mortgagee .^. . • , • 


99, 103 


16 


of attora^ .• •• •• .. 
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not faiTsHdated by bringfaig kuid lu- 






der Act .• .• •• 


161 




registered proprietor may appoint at- 






torney .'.• 


152 




to be deposited .. •• •• 


158 




reTOoationof 


154 




seal unnecessary for 


155 




to continue in force until notice 


(1888) 10 




not revoked by bankruptcy or mar- 






riage of donee . • 


(1888) 9 




POWKRH, 






implied in leases . • . • . • 


91 


18 


PBIOB BEaiSTEBED GBANT OB CEBTIFICATE, 




defeats subsequent . • . • • • 


55 
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PBODUOTION, 






of duplicate certificate, etc., required on 






registration of instrument . . 


38 


10,51 


but may be dispensed with 


ib 




of instrument of title by mortgagee . • 




82 


PBOPHTKTOB, 


 




interpretation of . • . • # • 
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when registered . • • « • • 


32 


11 


includes representatives 
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PURCHASER, 

from registered proprietor, not to be affec- 
ted by notioe .. •• .. 189 

bond Jide, for valuable oomaideratioii, pro- 
tected .. .. .. .. 190 8,26,109 

PROVISIONAL CERTIPICATB, 

maj be Issaed ii^ case of loss of original 75 

PROVISIONAL REGISTER . . . . 12, 52 

oonstitntion of, pending iaene of certificate 42 

effect of dealings on . • . . • • 45 

dose of .. .. .. •• 43 

*' 

RECOVERY, 

of poflseasioa by leesoTy to be entered in 
register book . • . • • • 92 

REGISTER BOOK, 

constitution of •• •• •• 31 11 

instmments entitled to priority according 

to registration in .. .. .. 33 11 

and not effectual until registration 36 49 

orders of court to be entered in . . 85 

REGISTERED PROPRIETOR, 

defined .. .. .. •• 32 

estate of, paramount . . . . 55, 67 7 

of estate of freehold in possession entitled 

to certificate .. .. .. 58 6 

production of register to be a bar to action 

for possession against . . . . 56 

effect of execution, by person not actually (1889) 4 

REGISTRAR, District Land .. .. 31 

appointment of . . . . . . 4 

deputy . . . . • • . • 4 

not to practice . . . . . . 4 

may dispense with production of duplicate 

instruments of title, when .. •• 38 

may correct errors ,, . . . . 68 
may require certificate or instrument to be 

delivered up to be cancelled or corrected 69 

his course of proceeding if person refuse 70 

may issue new certificate . . • • 72 
may direct caveat to be entered for pro- 
' tection of beneficiaries under will or 

settlement.. .. .. .. 118 

may be appointed a trustee .. .. 127 
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additknal powen of . • • • 

mayreqnire production of instromeiits 
maj enter cayeAte to jMoteot persons 

nnder dinUUty 
may administer oaths 
not bound to prodnoe register or doonment 

in oourt without judge's order 
appeal from.*. ••• ••• 

KBGISTRAIUaENERAL, 

appointment of • • 

»» 99 assistant 

not to practioe • • • • 

action against • • • • 

notioe of action against 
to dedde between Begistrar and Examiner 
appeals to .. 
may submit questions for decision of Court 
of Appeal 

REGISTRATION, 

title passes by . • . » 

how effected . • • . 

REGISTRATION ABSTRACT . . 
issue of . . « . • . 

after issue of, no entry to be made in 

regfister • • . • • • • 

procedure under 
certificate of registration on, to be con 

dusive cTidence of registration 
procedure on return of 

,, when lost . • • . • 

REGULATIONS, 

may be made by €k>Yemor in Council . 

REMAINDER, 

creation of • . • • • . • 

registration of .. .. 

REPEAL, 

of certificate issued in lieu of crown grant 

RESERVE. See Public Rood or Reserve. 

RESTRICTIVE COVENANTS, 

not registrable 

will not support caveat 

REVERSION, 

expectant on lease, not extinguished by 

bringing land under Act . . 
creation of .. .. .. 
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Sections of Iiitrodiictio& 

the Aoi. and Kotei. 
BOAD. Set PaUic Road or Reserye. 

dedioation of, not registrable . • 59 

BULES, 

ordinary, to apply to aotions and pto- 

oeedingB nnder Act .. .. 198 

of proceeding, may be made by Judges of 

Supreme Court .. .. .. 199 

SATISFAOnON, 

of mortgage • b  • 108 17 

SEAL, 

of office of Begistrar . . . . 9 

SUBDIVISION, 

plan of, may be required to be deposited 171 

deposit of, not to operate as dedi- 
cation of roads .. .. 173 

SUB-MOBTGAGE, 

how effected . . . . . . 94 15, 74 

SUMMONS, 

to shew cause why caveat should not be 
remoyed . . . . . . 144 4, 27 

to shew cause why instrument should not 
be deliyered up to be cancelled or cor- 
rected .. .. .. .. 70 31, 64 

to Begistrar to uphold grounds of refusal 
or decision .. .. .. 192 32,110 

SUPBEME COUBT, 

may order certificate or instrument to be 
cancelled, when . . . . , , 73 

SUBBENDEB. See Lease. 

SUBVEYOB, 

how licensed . . . . . . 170 

license of, may be reyoked . . . . (1888) 8 

SUBVEYOB. GENEBAL, 

may enter on land to make suryey . , (1888) 6 

TENANTS IN COMMON, 

may receive one certificate or separate cer- 
tificates .. 
but not where interests are undefined 
TITLE DEEDS, 

surrender of, by applicant 
surrendered, not open to public inspection 
to be cancelled on issue of certificate 
cancellation of, does not extinguish col- 
lateral covenants , . , , , , 43 



62 


8 


58 


62 


19 






42 


28 





ziy. max. 



Sections of Introdnctaoii 
the Act. and Notes. 



TRANSJb'EK, 








form of, (fonn C. 2nd schedule) 




76 




effect of . . , . . • 




83 




by husband to wife .. 




80 




by wile to husband .. 




ib 




to one's self and another 




ib 


13 


of proprietor's entire interest in land 




77 


13 


of part of land 


'78, 


79, (1888) 4 


13 


by mortgagor, subject to mortgage 




81 


14 


of lease 




82 


19 


under order of Court 




85 




of mortgage . . • • 




82 


. 


by mortgagee under power of sale 




102 




to mortgagee under power of sale. 




107 




TRANSFEREE, 








duty of, to procure registration 






49 


enquiries to be made by 






67 


of land, subject to mortgage, to indemnify 






transf eror 


• • 


81 




his rights and liabilities . . 


• • 


83 




of lease, his liabilities 


• • 


84 


19,70 


includes legal ropre8enta.tive8 . . 


• • 


214 




TRANSFEROR, 








entitled to certificate for untransferred 






portion . . , . 


• • 


79 


13 


or may retain certificate at discretion 






of Registrar . . 


• • 


(1888) 4 


13 


includes legal representatives . . 


• • • 


214 




TRANSMISSION, 








interpretation of term 


• • • 


2 




application for registration of ... 


• • • 


115 


20 


particulars to be stated in application 


for 


116 




procedure on application for ... 


t« • 


117 




title passes upon registration of 


• « * 




82 


registration of, under vesting order, how 






procured ... 


• • • 


85 


20 


registration of, on application of executor 






or administrator 


• • • 




21, 83 


to mortgagee, on bankruptcy of lessee 


• •• 


119 


19 


TRUSTS, 








not to appear in register book ... 


• • • 


122 


9, 24 


but are nevertheless enforceable 


t • • 




24, 69 


may be declared by any instrument 


• • • 


122 




protection of, by deposit 


• •• 


ib 




TRUSTEE, 








to allow his name to be used ... 


• •• 


128 





USCDISK, TV, 



Sections of 


Introduction 


the Act. 


and Notes. 


127 


26 


214 




210 




ih 




69, (1388) 12 


10 




25 



TRUSTEE— Continued. 

Registrar may be appointed a 
includes legal representatiyes... 

VALUATORS, 

Gk>Yemor may appoint persons to be 
oath to be taken by .•. 

VERIFICATION OF INSTRUMENTS, 
exeonted out of Colony 

VOLUNTARY TRANSFERS, 

whether voidable under 27 Eliz., c. 4 . 

WAY. See Easements, 

WARRANT, 

of Governor for issue of certificate in lieu 
of crown grant ... ... ... 12 

particulars to be specified in ... 13 

not necessary where person entitled 
under statute or proclamation or 
order in council ... ... 16 

reservation of road in, to have same 

effect as if reserved in crown g^nt (1888) 3 

to fix ante-vesting date ... ... (1889)5 

WITNESS, 

to execution of instruments ... ... 161 94 
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